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I t is about three years before your local 
cable operator's franchise is to expire 

and your community, as the franchising 
authority, receives a letter from the cable 
operator notifying you that the company 
wishes to renew its cable television fran
chise. How your municipality responds to 
that notice can have a significant impact 
on the community. A cable television 
franchise renewal presents both chal
lenges and opportunities. Meeting those 
challenges and realizing those opportuni
ties depends in large measure on how 
well the franchising authority understands 
the renewal process as established under 
the federal Cable Act.1 

FRANCHISE RENEWAL PROCESS UNDER 

THE CABLE ACT 

The procedures for renewing a cable fran
chise are set out in Section 626 of the 
Cable Act.2 Under the Cable Act, a fran
chising authority, such as a city or village, 
may follow either of two processes avail-

able for franchise renewal: a formal and 
an informal renewal process. Many rec
ommend that both processes be followed 
simultaneously. Generally, a cable opera
tor will ask the franchising authority to 
begin formal proceedings at the same 
time it asks the franchising authority to 
begin to negotiate informally.3 If informal 
negotiations are unsuccessful, the fran
chising authority and cable operator can 
then proceed through the formal renewal 
process. , 

The procedural requirements under 
the Cable Act for denial of a franchise re
newal request differ greatly depending on 
whether the formal or the informal 
process is followed. While a franchisinf 
authority may deny a renewal proposal 
submitted during informal renewal negoti
ations for any legitimate reason, a renewal 
proposal submitted during formal renewal 
proceedings can be denied only on one of 
four statutory grounds established in the 
Cable Act.5 The franchise must be re
newed if the cable operator's past perfor
mance and proposal for future perfor
mance meet the standards established by 
the Cable Act. Where those standards are 
not met, renewal may be denied provided 
that the franchising authority follows the 
statutory procedures and develops an ade
quate administrative record. 6 

Under the formal renewal procedures of 
the Cable Act,7 either the franchising au
thority ("on its own initiative") or the 
cable operator (by submitting a written 
renewal notice to the franchising authority 
requesting the commencement of a formal 
proceeding) can activate the process dur
ing the six-month period beginning three 
years before the franchise is to expire. If 
the cable operator does not submit a re
quest to the franchising authority during 
this six-month window, the franchising 
authority is not required to follow the for
mal Cable Act procedures, unless the 
franchising authority has commenced a 
formal proceeding on its own initiative. In 
almost all cases, the cable operator asks 
the franchising authority to begin infor
mal renewal negotiations at the same time 
as it initiates the formal proceedings. This 
dual track renewal process is expressly al
lowed by the Cable Act. A franchising au
thority faced with such a request should 
establish procedures which allow it to 
move forward on both tracks in accor
dance with federal law. 

The procedures for formal or infor
mal renewal proceedings should be 
geared to the renewal criteria of the Cable 
Act. This involves reviewing the cable op
erator's past performance, evaluating the 

I. Cable Communications Policy Act of 1984, Pub. L. No. 98-549, codified at 47 U.S.C. §52let seq. (referred to in this article as "Cable Act" or 
"Act"). The Act was subsequently amended by the Cable Television Consumer Protection and Competition Act of 1992 ("1992 Cable Act") 
and by the Telecommunications Act of 1996 ("1996 Telco Act"). 

2. 47 u.s.c. §546. 
3. Following the guidelines set out in the Cable Act, cable operators routinely send a "renewal letter" to the franchising authority two and a half 

to three years before the franchise is due to expire. Through the renewal letter, the cable operator invokes the Act's formal renewal proce
dures and may, at the same time, express a desire to commence informal renewal negotiations. 

4. A renewal proposal often comes in the form of a proposed franchise ordinance and franchise agreement. 
5. See Section 626(d) of the Cable Act, 47 U.S.C. §546(d). 
6. Id. 
7. Section 626(a)-(g) of the Cable Act, 47 U.S.C. §546(a)-(g) 
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state of the current cable system, identify
ing the community's future cable-related 
needs and interests, and developing strate
gies for meeting those needs and interests. 
A franchising authority faced with a for
mal renewal request must take the follow
ing steps (even if the franchising authority 
is simultaneously negotiating with the 
cable operator informally): 

Step 1: The franchising authority must 
begin a formal renewal proceeding no 
later than six months after a cable opera
tor's renewal notice is submitted.8 The 
proceeding must "afford the public in the 
franchise area appropriate notice and par
ticipation" to review the past performance 
of the cable operator under the existing 
franchise and to identify future cable-re
lated community needs and interests.9 

The statute does not specify what consti
tutes the start of formal proceedings; 
however, many communities initiate for
mal proceedings with the opening of a 
public hearing to begin gathering infor
mation relevant to the renewal. 

Step 2: At any point following the com
pletion of the public proceeding, the cable 
operator may submit a renewal proposal 
on its own initiative or in response to a re
quest for a renewal proposal by the fran
chising authority. 10 The cable operator's 
renewal proposal "shall contain such ma
terial as the franchising authority may re
quire, including proposals for an upgrade 
of the cable system."11 Upon receiving 
the operator's renewal proposal, the fran
chising authority must provide "prompt 

public notice" that it has received the pro
posal.12 

Step 3: Within four months of receiving 
the cable operator's renewal proposal, the 
franchising authority must either "renew 
the franchise or, issue a preliminary as
sessment that the franchise should not be 
renewed."13 In this four-month period, the 
franchising authority and the cable opera
tor usually attempt to resolve their differ
ences to avoid an administrative hearing 
(which is the next required step). 

Step 4: If the franchising authority makes 
a preliminary decision to deny the fran
chi~e, the franchising authority is required 
to begin an administrative proceeding ei
ther "at the request of the operator or on 
[the franchising authority's] own initia
tive."14 The purpose of the proceeding is 
to consider whi<ther: (1) "the cable opera
tor has substantially complied with the 
material terms of the existing franchise 
and with applicable law;" (2) "the quality 
of the operator's service ... has been rea
sonable in light of community needs;" (3) 
"the operator has the financial, legal and 
technical ability to provide the services, 
facilities, and equipment as set forth in 
the operator's proposal;" and (4) "the op
erator's proposal is reasonable to meet the 
future cable-related community needs and 
interests, taking into account the cost of 
meeting such needs and interests."15 

At the conclusion of the administra
tive proceeding, a franchising authority 
can deny a request for renewal if it makes 

8. Section 626(a)(l) of the Cable Act, 47 U.S.C. §546(a)(l). 
9. Id. 

10. Section 626(b)(l) of the Cable Act, 47 U.S.C. §546(b)(l). 
11. Section 626(b)(2) of the Cable Act, 47 U.S.C. §546(b)(2). 
12. Section 626(c)(l) of the Cable Act, 47 U.S.C. §546(c)(l). 
13. Id. 

a finding adverse to the cable operator 
with respect to any one of the four factors 
listed above. However, a decision not to 
renew cannot be based on a failure to per
form under the current franchise if (a) the 
cable operator was not given notice and 
an opportunity to cure the failure, or (b) if 
the franchising authority has waived its 
right to object or has acquiesced in past 
failures to perform by not objecting after 
receiving written notice from the cable 
operator of a "failure or inability to 
cure."16 

At the close of the administrative 
proceeding, the franchising authority must 
issue a written decision granting or deny
ing renewal based on the record devel
oped in the administrative proceeding. 17 

This written decision may consider only 
those four statutory factors that can form 
a basis for denial of the renewal request.18 

INFORMAL RENEWAL PROCESS 

The vast majority of cable franchises are 
renewed pursuant to the informal proce
dures of the Cable Act. 19 A cable operator 
may submit an informal renewal proposal 
to the franchising authority at any time. A 
franchising authority will be better able to 
make the most of informal negotiations if 
it prepares itself by reviewing the cable 
operator's past performance and conduct
ing a future needs assessment. The fran
chising authority may grant or deny a re
newal request for any legitimate reason 

see Franchise 
continued on page 125 

14. Id. The Cable Act provides little guidance on the administrative proceeding. The Act does specify that the cable operator must be allowed to 
"fully participate" in the proceeding, including having the right to introduce evidence, to require the production of evidence, and to examine 
witnesses. A transcript of the proceeding must be made. Section 626(c)(2) of the Cable Act, 47 U.S.C. §546(c)(2). 

15. Section 626(c)(l)(A)-(D)of the Cable Act, 47 U.S.C. §547(c)(l)(A)-(D). 
16. Section 626(d) of the Cable Act, 47 U.S.C. §547(d). While some franchise violations are not addressed until renewal, it is better to deal with 

such violations as they arise. In this way, the violation will either be corrected or, if not, there will be a written record of the cable operator's 
failure to perform. 

17. Section 626(c)(3) of the Cable Act, 47 U.S.C. §546(c)(3). 
18. Section 626(d) of the Cable Act, 47 U.S.C. §547(d). 
19 See Section 626(h) of the Cable Act, 47 U.S.C. §546(h). 
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"after affording the public adeiuate notice 
and opportunity for comment." 0 Thus, a 
cable operator and a franchising authority 
can attempt to address franchise issues 
through informal negotiations without fol
lowing all the requirements of the formal 
process. However, if the cable operator 
has timely invoked the formal renewal 
procedures, then those procedures must be 
followed before renewal may be denied. 

IMPORTANT CONSIDERATIONS DURING 

FRANCHISE RENEWAL 

As directed by the Cable Act, the fran
chise renewal process focuses on two cen
tral areas: the cable operator's past perfor
mance and the future cable-related needs 
and interests of the community. The re
newal process presents the franchising au
thority with an opportunity to evaluate 
and seek improvements in the cable ser
vices provided to the community. 

ASSESSING THE CABLE OPERATOR'S PAST 

PERFORMANCE 

Compliance Audit. A compliance audit 
examines the cable operator's past perfor
mance. The audit's primary focus is on 
whether the cable operator has complied 
with the terms of the current franchise. 
This involves reviewing the terms of the 
current franchise documents and ascer
taining whether the cable operator has ful
filled its franchise obligations. The audit 
should document failures to cure past 
breaches of the franchise and complaint 
history. Current customers may also be 
surveyed to obtain their views on the 
quality of services provided by the cable 
operator. Many franchising authorities 
conduct compliance audits as a precursor 
not only to redrafting the franchise ordi
nance, but also to renewal negotiations. 

20. Id. 

The audit can provide useful information 
regarding how effective the existing fran
chise arrangements have been and how 
those arrangements should be modified to 
be more effective. In preparing for fran
chise renewal negotiations, it is also use
ful to know whether the cable operator is 
in compliance with existing franchise re
quirements. 

Franchise Fee Audit. A compliance audit 
can also include an audit of the cable op
erator's franchise fee payment history to 
determine whether the cable operator has 
been making all the required franchise fee 
payments under the current franchise. An 
audit report should attempt to establish 
any franchise fee underpayments and cal
culate any amounts due and owing to the 
franchising authority. 

ASSESSING CABLE· RELATED NEEDS AND 

INTERESTS 

Future Needs Assessment. Federal law 
requires that a cable operator's renewal 
proposal must be "reasonable to meet the 
future cable-related community needs and 
interests, taking into account the cost of 
meeting such needs and interests."21 A fu
ture needs assessments is conducted to 
identify and substantiate cable-related 
needs and interests of the community by 
ascertaining whether and how those needs 
and interests are currently being met; 
evaluating how capital and infrastructure 
improvements in the cable system could 
better meet the community's needs and 
interests; determining which improve
ments will best serve the community and 
its institutions; detailing the particular im
provements desired; and prioritizing those 
cable system improvements for the pur
poses of a renewal negotiation. 

The needs assessment can be accom
plished, in part, through focus groups 
made up of primary cable user groups and 
institutional users of cable-related ser-

21. Section 626(c)(l)(D) of the Cable Act, 47 U.S.C. §546(c)(l)(D). 
22. Section 622(b) of the Cable Act, 47 U.S.C. §542(b). 
23. Section 622(c)(l) of the Cable Act, 47 U.S.C. §542(c)(l). 
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vices and individual interviews of govern
mental department heads, representatives 
from non-profit organizations providing 
community services, and representatives 
of local educational institutions. Some 
communities also conduct telephone or 
"paper" surveys of subscribers and non
subscribers to determine what cable ser
vices are being used and what, if any, ad
ditional services are desired. 

The future needs assessment is an im
portant tool to aid the franchising authori
ty in making decisions during either the 
formal or informal renewal process on the 
following key franchise issues: 

Franchise Fee. Under the Cable Act, a 
franchising authority may charge a fran
chise fee of up to 5% of a cable operator's 
gross revenues derived from the operation 
of the cable system in the community to 
provide cable services.22 During renewal, 
the franchising authority should evaluate 
whether the level of franchise fees it is 
currently receiving is adequate to meet the 
community's needs and interests. Al
though many communities use a part or 
all of the franchise fee to support cable
related activities (e.g., community access 
channel), there are no limitations on the 
use of such funds. All or a portion of the 
franchise fee may be taken into the gener
al fund. In making the decision on the 
level of franchise fee to impose, the fran
chising authority should be aware that the 
cable operator may pass the entire amount 
of the franchise fee on to its subscribers 
and may also designate that portion of a 
subscriber's bill attributable to the fran
chise fee as a separate item on the bill.23 

Franchise Fee on Internet Revenues. 
While the status of Internet access over a 
cable system (also called "cable modem 
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service") has yet to be decided,24 many 
franchising authorities in Wisconsin re
quire that the cable operator also pay a 
franchise fee based on the company's In
ternet revenues. This source of revenue 
may be lost, however, if it is determined 
that cable modem service is not a cable 
service. 

System Upgrade. A common require
ment in a renewed cable franchise is that 
the cable operator upgrade its cable sys
tem within the first one to three years of 
the renewed franchise. While many sys
tems in Wisconsin have already been up
graded, there are still some older systems 
that lack the capacity to provide the level 
of services desired by the community. A 
franchising authority cannot require a 
cable operator to employ specific trans
mission technologies in upgrading its 
cable system.25 However, the franchising 
authority can designate the types of ser
vices the community desires and allow 
the cable operator to determine what type 
of technology to use to meet the designat
ed requirements. Accordingly, as part of 
the renewal process, a franchising authori
ty should undertake an evaluation of the 
cable operator's system to determine 
whether it is reasonably capable of meet
ing the needs and interests of the commu
nity. If not, then the cable operator should 
be required to upgrade its system. 

PEG Access. Under the Cable Act, a fran
chising authority may require the cable 
operator to provide for public, education
al, and governmental (PEG) access. PEG 
access channels offer residents, schools, 
and governmental agencies the opportuni
ty to broadcast programs over the cable 
systems. Such programming often in-

eludes local high school sporting events, 
local governmental meetings, important 
school or community events, and public 
safety messages. Some communities even 
produce their own original programming, 
such as talk or new shows. 

In those communities that desire PEG 
access services, renewal negotiations cen
ter on the number of channels to be set 
aside for PEG access purposes, as well as 
funding for an access studio and equip
ment. PEG access funding is primarily 
provided by two sources: the franchising 
authority-through use of all or part of 
the franchise fee-and the cable operator. 
The cable operator can be required to pro
vide facilities and equipment or, more 
usually, capital grants, which are to be 
used to acquire facilities and equipment. 

During the ascertainment process, the 
franchising authority should take steps to 
substantiate the community's need for 
channel capacity, facilities and equipment 
to support its request for PEG channel ca
pacity and a capital grant to pay for such 
facilities and equipment. The franchising 
authority should also decide what man
agement structure should be used for the 
PEG access operation. Many communities 
have opted to establish a nonprofit corpo
ration to manage the provision of PEG ac
cess in the community. 

There is no requirement that a com
munity offer PEG access services to its 
residents and businesses. In determining 
whether to pursue the PEG access option 
or to expand current operations, the fran
chising authority should take into account 
the possible passthrough of all or a por
tion of the capital grant for PEG access to 
subscribers. Like the franchise fee, any 
capital grant requirement may be passed 
through to subscribers and shown as a 
separate line item on the subscriber's 
bill.26 

Institutional Networks. As the demand 
for high-speed data services has in
creased, so has the importance of Institu
tional Networks (I-Nets). Under the Cable 
Act, a franchising authority may require 
that channel capacity on an I-Net be des
ignated for educational or governmental 
use.27 An I-Net is a communication net
work which is either constructed or oper
ated by the cable operator. Such a net
work is not available to residential sub
scribers, but is provided for internal use 
by governmental, educational and other 
government-supported institutions. Com
munities throughout the country are using 
I-Nets in a myriad of ways, including for 
example, training for firefighters and po
lice; distance learning; high-speed data 
transmission among municipal buildings; 
and monitoring and control of automobile 
traffic volume and flow. Communities 
with municipal utilities have used I-Nets 
for load management, meter reading and 
demand-side-management services. 

A needs assessment should evaluate 
the need and potential uses for an I-Net 
within the community. There are many is
sues to consider associated with an I-Net, 
such as what sort of technology will be 
used, who will build, operate, and main
tain the network, who will have access to 
the network, and how the network will be 
funded. These issues are all subject to ne
gotiation. 

Franchise Term. Probably one of the 
most hotly contested issues during fran
chise renewal negotiations is the length of 
the franchise term. The Cable Act does 
not establish any term requirements, thus 
term length is determined through negoti
ation. While older franchises had terms of 
twenty years or more, today franchise 
terms are generally in the range of ten to 
fifteen years. Given that the renewal 
process generally begins three years be-

24. The FCC has yet to decide, and there is no agreement among federal courts, whether cable modem service is a cable service, information ser
vice, or telecommunications service. If cable modem service is not a cable service, then a franchising authority would not be entitled to col
lect a franchise fee on revenues derived from that service, nor would a franchising authority be able to require that the service be provided 
in the community. 

25. Section 624(e) of the Cable Act, 47 U.S.C. §544(e). 
26. Section 622(c)(2) of the Cable Act, 47 U.S.C. §542(c)(2). 
27. Section 6ll(b) of the Cable Act, 47 U.S.C. §53l(b). 
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fore the franchise is to expire, the fran
chise term should not be so short (e.g., 
five years or less) that the community is 
constantly engaged in the renewal 
process. 

The franchise term should be geared 
to the needs assessment. That is, in deter
mining what the community's future 
cable-related needs and interests are, the 
franchising authority should use a reason
able planning horizon (typically eight to 
ten years). Anticipating the community's 
needs beyond a ten-year planning horizon 
can be difficult because it is hard to pre
dict, for example, what type of PEG ac
cess equipment may be available in ten 
years. Cable operators generally push 
hard for a fifteen-year term. To mitigate 
the drawbacks of a longer franchise term, 
the franchising authority should insist on 
provisions in the franchise agreement 
which allow for periodic review of the 
cable operator's performance (with re
quirements to improve inadequate perfor
mance) and which provide a mechanism 
for increasing service requirements. 

As the length of the franchise is often 
the franchising authority's most powerful 
bargaining chip, it is wise to deal with 
this item near the end of the negotiation 
process, when the franchising authority 
will have a better perspective on what the 
cable operator is willing to provide. 

Customer Services Standards. The 1984 
Cable Act allowed franchising authorities 
to adopt customer service standards.28 

This provision was substantially modified 
by the 1992 Cable Act. The modifications 
allow a franchising authority to enforce 
the customer service standards adopted by 
the FCC.29 A franchising authority may 
enforce these standards provided that it 
gives ninety-days' written notice to the 
cable operator that it intends to enforce 
the new standards. 

The FCC has adopted standards relat
ing to cable system office hours and tele
phone availability; installation, outages 
and service calls; and communications be
tween the cable operator and the sub
scriber (including standards governing 
billing and refunds). Franchising authori
ties are permitted to adopt more stringent 
customer service standards by ordinance 
or by agreement with the cable operator. 
Whether additional standards should be 
imposed will usually depend on the cable 
operator's past performance under the 
current franchise. The cost of complying 
with standards that exceed the FCC stan
dards may be passed through to sub
scribers. 30 

The customer service standards 
adopted by the FCC do not provide en
forcement guidelines. Thus, the franchis
ing authority must determine what en
forcement mechanisms should be used. 
Enforcement mechanisms could include 
credits or rebates of the cost of cable ser
vice to individual subscribers, liquidated 
or other damages, revocation, acceleration 
of the franchise terms and/or denial of re
newal, and actions for specific perfor
mance. 

Programming and Other Services. The 
Cable Act specifically precludes a fran
chising authority from establishing "re
quirements for video programming or 
other information services" in the request 
for renewal proposal.31 Accordingly, a 
franchising authority may not condition a 
franchise renewal on the cable operator's 
agreement to provide certain program
ming or services. That is, the franchising 
authority cannot require that the cable op
erator carry certain channels (e.g., ESPN, 
History Channel) on its system. A fran
chising authority may only enforce 
agreed-upon or voluntarily contracted for 
broad categories of video programming32 

28 See Section 632 of the Cable Act, 47 U.S.C. §552. 
29 These standards are set out in 47 C.F.R. §76.309. 
30 47 C.F.R. §76.925(a)(3). 
31 Section 624(b)(l) of the Cable Act, 47 U.S.C. §544(b)(l). 

and may not impose such requirements on 
the cable operator. 

The franchising authority may, how
ever, condition the renewal of a franchise 
on the provision of free cable service to 
schools, libraries or other public build
ings. 

Regulation of Cable Rates. Many com
munities are unaware that they may regu
late cable television rates. While this is 
true, local rate regulation under the Cable 
Act is somewhat limited. Under the 1992 
Cable Act, the franchising authority was 
granted authority to regulate the rates for 
basic service and equipment. The FCC 
was responsible for regulating rates for 
the expanded basic tier or "cable pro
gramming services" (CPS). Under the 
1996 Telco Act, the FCC no longer regu
lates the CPS tier, but local franchising 
authorities may still opt to regulate basic 
service and equipment rates as long as the 
incumbent cable operator is not subject to 
"effective competition."33 The local fran
chising authority cannot regulate rates for 
the CPS tier or for premium and pay-per
view programming. Nonetheless, the fran
chising authority should take the opportu
nity during the franchise renewal process 
to consider whether it is worthwhile to 
regulate rates for the basic service tier. 

CONCLUSION 

Many opportunities present themselves to 
a community during the franchise renewal 
process. Making the most of those oppor
tunities requires thoughtful and diligent 
preparation and a good understanding of 
the renewal process. This article is intend
ed to provide an overview of that process 
and the key issues that arise during fran
chise renewal. 
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32 Broad categories of programming would include, for example: news programming, public affairs programming, ethnic programming, etc. 
33. Section 623(a) of the Cable Act, 47 U.S.C. §543(a). 
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