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STREET VACATIONS 

The first portion of this paper is designed to give the 
practitioner an overview of the law of street vacations and to high 
light areas of special interest. 

BASIC STATUTORY AUTHORITY 

All cities are governed by ch. 35.79 RCW when they vacate 
a street. (RCW 35A.47.020 directs code cities to follow ch. 
35.79 RCW). The procedures are set forth clearly by statute 
which has not changed significantly since it was enacted in 
1901. 

PROCEDURE 

2.1 Commencement of Street Vacation 

A vacation may be commenced by a petition to the council 
signed by the owners of more that two thirds of the 
property abutting the street or alley sought to be 
vacated. RCW 35.79.010. No guidance is given in the 
statute as to how to measure two thirds of the property. 
Is it based on lineal front footage, square footage or 
assessed valuation? 

A vacation may also be commenced by a resolution of the 
legislative body. RCW 35.79.010. 

2.2 Hearing 

Once a petition or resolution has been filed with the 
clerk, the legislative authority shall fix a time within 
not less than 20 days nor more than 60 days when the 
proposed vacation will be heard by the legislative 
authority or a committee thereof. 



2.3 Posting the Hearing 

RCW 35.79.020 requires the clerk to post a notice of the 
vacation hearing in three of the 'most public places in 
the city' and 'in a conspicuous place on the street or 
alley sought to be vacated.' 

If the vacation is initiated by resolution of the 
legislative authority, the clerk shall also, 15 days 
before the hearing, give notice by to all abutting 
property owners or reputed owners as shown on the rolls 
of the county treasurer of the pending street vacation. 
If 50% of the owners protest the vacation in writing, the 
city shall be prohibited from proceeding. RCW 35.79.020 

(Practice Tip: The notice to abutting owners should 
advise them of their rights under RCW 35.79.020 to 
protest the street vacation and of the form of protest 
which must be made.) 

2.4 Standing to challenge street vacation. 

Street vacation is a legislative act; only two classes of 
people can challenge a proposed vacation: a) abutting 
property owners; and b) non-abutting owners who can show 
special injury. 

Property owners having property which abuts on a portion 
of the street being vacated are considered abutters. 
London v. Seattle, 93 Wn.2d 657, 660, 611 P.2d 781 
(1980). One is an abutter if there is no intervening 
land between the property and the street. London v. 
Seattle, 93 Wn.2d at 661. 

Non-abutters claiming special injury must show injury 
"different, in kind and not merely in degree, from that 
sustained by the general public." Hoskins v. Seattle, 7 
Wn. App. 957, 962, 503 P. 1117 (1972). Less convenient 
access does not constitute special damage. Capitol Hill 
Methodist Church v. Seattle, 52 Wn.2d 359, 324 P.2d 1113 
(1958); Hoskins v. Kirkland, supra. A non-abutting 
landowner must be landlocked or have its access 
"substantially impaired" to show special injury. (Note: 
Direct vehicular access has never been stated as the test 
for special damage. Is a property landlocked if it has 
pedestrian access?) If there is an "overriding public 
benefit," special injury may not be found even it the 
property owner is landlocked. Hoskins v. Kirkland, 
supra. 



2.5 Grounds for Challenges to Street Vacation. 

2.5.1 Effect on Vested Riqhts. Because street 
vacations are legislative, courts will not review 
the decision unless there is a showing of 
"collusion, fraud, or interf erence with a vested 
right. . . . "  F r v  v. O'Leary, 141 Wash. 465, 469, 
252 Pac. 111 (1927). 

Vested rights belong to abutting property owners on 
any portion of a street which is being vacated who 
have "a special right' and a vested interest in the 
right to use the whole of the street for ingress 
and egress, light, view, and air, and if any 
damages are suffered by such an owner, compensation 
is recoverable therefor. 

If a city vacates a portion of a street, e.g. the 
east 12 feet, that vacation may materially diminish 
the right of the abutter across the street to use 
the .whole of the street for not only ingress and 
egress, but also light, air and view. The city may 
proceed with a vacation over the protest of the 
abutter, but will face the potential of paying 
compensation under Section 16, Article 1, 
Washington State Constitution. The value of light, 
air and view is often overlooked when evaluating a 
street vacation. 

Presumption of Validitv 

Street vacation ordinances are presumed validly 
enacted for public use or purpose. The city may 
rely on that presumption in defending the case and 
the challenger must rebut that presumption. 
Hoskins v. Kirkland, supra. 

"Only when there is no possible benefit to the 
public will the court review the legislative 
determination. " Banchero v. City Council of 
Seattle, 2 Wn. App. 519, 523, 468 P.2d 724 (1970). 

Private purposes 

Street vacations are often necessitated to 
accommodate private development to create larger 
tracts of land for commercial purposes. Banchero v. 
Citv Council of Seattle, supra, established that 
with proper findings it will be difficult to find 
that a private purpose does not have a sufficient 
public component to meet the public purpose test. 
In Banchero the city vacated a street to facilitate 
a processing plant. The court held that a public 



purpose was stated by establishing the city's need 
for dairy products, the increase in property taxes 
and the contribution of an increased payroll to the 
city's overall economy. 

(Practice Tip: Be sure to have the council adopt 
findings which support the public purpose behind 
the street vacation.) 

2.6 Citv Options 

2.6.1 Retained Easements 

A city may retain easements for construction, 
repair, and maintenance of public utilities. 

2.6.2 Pavment to Citv 

A 1967 amendment to RCW 35.79.030 ensured that a 
city or town could require abutters to pay one-half 
of the appraised value of the area to be vacated. 
(Except see RCW 35.79.040 for streets abutting 
fresh or salt water). Full value may be required 
if the street was acquired at public expense 
instead of by dedication. Applicants should be 
required to submit an appraisal. Note that 
appraisers vary widely in their treatment of any 
easements to be retained. 

(Practice Tip: If the appraisal seems too low, 
consider obtaining another at public expense. 
Where information conflicts, have the council make 
a finding as to fair market value). 

Interesting appraisal issues exist where the zoning 
on opposite sides of the street is different and 
the per square foot value varies dependent upon the 
zoning. One side can end up paying more than the 
other side of the street for the vacated property. 

TITLE TO VACATED PROPERTY 

The general rule is that abutting property owners take to 
the center of the street on street vacation. RCW 35.79.040 
provides : 

If any street or alley in any city or town is 
vacated by the city or town council, the property 
within the limits so vacated shall belong to the 
abutting owners, one-half to each. 

Note that conveyance of land abutting a private road is 
also presumed to carry title to the center of the private 



road. McConiaa v. Riches, 4 0  Wn. App. 532, 700 P. 2d 331 
(1985). 

3.1 Easements not vacated. 

Care must be taken i n  a s t r e e t  vacation decision 
t o  address any pr iva te  o r  public easements within 
t h e  r i g h t  of way being vacated. A s t r e e t  vacation 
does not vacate u t i l i t y  easements. These must be 
re located o r  preserved t o  provide basic u t i l i t y  
services .  Also pr iva te  easements f o r  ingress and 
egress ,  which might be superimposed on t h e  s t r e e t  
r i g h t  of way a r e  not extinguished by the  street 
vacation and they must be analyzed. 

3.2 Special  circumstances when the  vacated r i g h t  
of way does not r eve r t  t o  t h e  abutt ing owners. 

3.2.1 Ownership of t h e  underlying fee  of a vacated 
street i s  sa id  t o  depend upon "par t icu lar  
circumstances of each case." Rowe v. James, 71 
Wash. 267, 128 P. 539 ( 1 9 1 2 ) .  

Allocation of the  vacated land must be done as  
equally and f a i r l y  a s  possible. 

3.2.2. 1 0 0 %  of the  vacated street can go t o  the  
owners on one s ide.  

In  Michelson Brothers, Inc. v. Baderman, 4 Wn. App. 
625, 483 P.2d 859 (1971), the  street being vacated 
fronted on second c l a s s  t idelands and there  was no 
owner on t h e  waterward s ide.  Under these circum- 
stances,  the  s t r e e t  reverted t o  the  abut t ing 
owners. However, they did not receive the  s t r e e t  
based on an extension of t h e i r  property l i n e s  t o  
t h e  water. That would have l e f t  a no-man's land. 
Instead the  court  approved a d iv is ion  of t h e  
property on a basis  which was f a i r ,  but not 
according t o  t h e  property l ines .  

I n  London v. Sea t t l e ,  93 Wn. 2d 657, 617 P.2d 781 
(1980) where t h e  street being vacated had been 
dedicated e n t i r e l y  by the  property owners on one 
s i d e  of t h e  s t r e e t ,  on vacation, 100% of t h e  street 
rever ted t o  t h e  grantor. 

The above r u l e  was modified i n  Chris t ian v. Purdv, 
60 Wn. App. 798, 808 P.2d 164 ( 1 9 9 1 ) .  The owner of 
property had dedicated a s t r e e t  along t h e  perimeter 
of a p l a t .  One hundred percent of t h e  s t r e e t  was 
within t h e  boundary of t h e  p l a t  although it served 
property on both s ides  of it. When t h e  street was 



vacated, it d id  not r eve r t  t o  t h e  s i d e  of t h e  
s t r e e t  which had granted t h e  s t r e e t .  I t  was 
divided i n  t h e  middle. The r a t i o n a l e  of t he  cour t  
was t h a t  because t h e  o r i g i n a l  dedicator  had a l s o  
owned t h e  add i t iona l  property served by t h e  road on 
t h e  opposi te  s i d e  of t h e  street, t h e  property would 
r e v e r t  t o  t h e  owners on both s ides  pursuant t o  
s t a t u t e .  A spec i a l  exclusion i n  t h e  deed would 
have been necessary f o r  t h e  street t o  r eve r t  t o  t h e  
owners wi thin  t h e  p l a t  only. 

4 .  Vacation of Subdivisions 

R.C.W. 58.17.212 provides f o r  vacat ion of subdivisions.  
I f  streets o r  roads only wi thin  t h e  subdivision are proposed 
f o r  vacat ion,  t h e  procedures of ch. 35.79 o r  ch. 36.87 R.C.W. 
must be followed. I f  t h e  e n t i r e  subdivision including t h e  
streets i s  proposed f o r  vacat ion,  then RCW 58.17.212 appl ies .  
A c i t y  may r e t a i n  land wi thin  t h e  subdivision which have been 
dedicated f o r  publ ic  purposes. 

5. S t r e e t s  Abuttinq Bodies of Water. 

RCW 35.79.035, enacted i n  1987, p roh ib i t s  t h e  vacat ion of 
publ ic  streets which abut  bodies of f r e s h  o r  s a l t  water unless 
t h e  vacat ion w i l l  improve shorel ine  access and use. The Ci ty  
must make a f inding t h a t  t h e  s t r e e t  is  no t  s u i t a b l e  f o r  po r t ,  
beach o r  w a t e r  access,  boat moorage, launching sites, park, 
publ ic  view, r ec rea t ion  o r  education before  it can be vacated. 
A survey must be made of a l l  such f a c i l i t i e s  i n  t h e  Ci ty  
before  vacat ion.  It w i l l  be very d i f f i c u l t  t o  vacate  a street 
end unless  it is in t eg ra t ed  i n t o  a l a r g e r  publ ic  access p lan 
which enhances publ ic  access.  

6 .  ADDITIONAL RESOURCES 

McQuillan, THE LAW OF MUNICIPAL CORPORATIONS (3d Ed,) 
30.185 e t  ses. 

Ch. 36.87 RCW Vacation of county roads 


















