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Foreword

Thispublication, The Bidding Book for Washington Citiesand Townsisarevision of apublicationoriginally
produced in 1977 and last revised in 2000. It is designed to assist city officials in determining whether
competitive bids are required for purchases or when contracting for public works.

Legal Consultant Paul Sullivan prepared thisrevision to The Bidding Book with significant assistance from
consultants John Carpita and Robert Meinig. Holly Stewart designed this latest publication.

Richard Y ukubousky
Executive Director
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Introduction

The purpose of competitive bidding is to provide a fair forum for those interested in bidding on public
contracts and to help ensure that public contracts are performed satisfactorily and efficiently at theleast cost
to the public, while avoiding fraud and favoritismin their award.* Thispublicationisintended tofamiliarize
officials with: (1) competitive bidding requirements; (2) the recommended bidding procedures for the
contracting of public works and improvements; and (3) public purchasing procedures. Public policy favors
competitive bidding, and ambiguous statutes are generally construed in favor of requiring competitive
bidding. However, competitive bidding procedures do not have to be followed unless they are required by
statute, local charter provision, or local rule or ordinance. This publication dealsonly with the requirements
imposed by the state statutes.

Navigating this Publication

Although relatively few, the statutes governing bidding are quite complicated. There are different “rules’
for bidding public works; for purchasing materials, supplies, and equipment not used in connection with a
public work; and for procuring architectural and engineering services. Also, city? classification and
population determinewhat types of projectsmust be put out for bid, and the dollar threshold at which bidding
isrequired. A number of exceptions and specia situations exist, many of which apply to al cities, while
some apply only to certain classes of cities. To use this publication, we suggest that you follow the steps
below.

1. Read the section titled “What Kind of Project or Purchase Is This Anyway?’ This will help you
determine whether you are: (a) dealing with a public works project; (b) purchasing materials, supplies,
or equipment unconnected with a public works project; or (c) obtaining a service® This initial

1 Gostovich v. West Richland, 75 Wn. 2d 583, 587 (1969).

2Throughou1 this publication, the word “city” is used rather than the phrase “city and fown.” Unless otherwise noted,
everything said about cities also applies to fowns.

3Chc1p'rer 273, Laws of 1994, removed services from the bid requirements for second class cities, fowns, and code cities with
a population under 20,000. First class cities and code cities with a population of 20,000 and over have never been required to
put service contracts out for bid. Chapter 273, Laws of 1994, did not amend RCW 35.23.352(7), which requires that bids be called
annually to select the official newspaper.
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determination isimportant, because the amount a city can spend without going out for bid variesfor the
different categoriesof contracts. The statutes do not requirethat cities bid for any services, but they do
require an advertising and negotiation process when obtaining architectural and engineering services.”

2. Next, read the section on “ Costs of Projectsor Purchases’ so that you know what costs must beincluded
if it turns out that your project or purchaseis of atype that may have to go out to bid.

3. Then refer to the sections on bid limits.

If your city isafirst classcity or acode city with a population of 20,000 or more, go to the section beginning
on page 7 for information on the unique bid laws that apply to such cities.

Readers in second class cities, towns, and code cities with a population under 20,000 will find the laws
applying specifically to them discussed beginning on page 12.

4. Review thetableof contents. Thereareadditional bidding laws and exceptionsto those lawsthat apply
to every class of city. One might apply to your project or purchase. Special rules apply to purchasing
from other governments.

5. Thefinal section of this publication reviews the bidding processitself, including potential pitfalls.

4Chc1p'rer 39.80 RCW sets out the procedures for acquiring architectural and engineering services. See Contracting for
Professional Services in Washington State, Information Bulletin No. 485 (Municipal Research and Services Center of Washington),
April 1994.
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The First Steps to Take

First, determine what category the project or purchase falls into: public work; maintenance; purchase of
materials, equipment, or supplies unconnected with a public work; or service. Then, if the category is
determined to be one where bidding may be necessary, the cost must be estimated.

What Kind of Purchase or Project Is This, Anyway?

“Public Work” or “Ordinary Mainfenance”?

If the cost of the project exceeds a certain amount, a city must go out for bid on public works projects.”
RCW 39.04.010 defines the term “ public work” as follows:

Theterm public work shall include all work, construction, alteration, repair or improvement other
than ordinary maintenance, executed at the cost of the state or of any municipality, or which isby
law alien or charge on any property therein.® (Emphasis added.)

Notethat thisdefinition of public work includes construction and repair but excludes ordinary maintenance.
But what is “ordinary maintenance”? The statutes provide no definition. However, WAC
296-127-010(7)(b)(iii), which defines* ordinary maintenance” inthe context of prevailingwages, can be used
to craft a definition that distinguishes ordinary maintenance from a public work for bidding purposes:

[Ordinary maintenance is] defined as work not performed by contract and that is performed on a
regularly scheduled basis (e.g., daily, weekly, monthly, seasonally, semiannually, but not less
frequently than once per year), to service, check, or replace items that are not broken; or work not
performed by contract that is not regularly scheduled but is required to maintain the asset so that
repair does not become necessary.” (Emphasis supplied.)

*But, see the section on “First Class City Bid Laws — An Alternative View,” at page 10.

®This definifion is adopted for first class cities and for code cities with a population of 20,000 or more by RCW 35.22.620(1)
and for other classes of cities and towns by RCW 35.23.352(1).

"WAC 296-127-010(7)(b) lists situations under which prevailing wages do not have to be paid. The phrases “not performed
by public contract” must be in the definition of “ordinary maintenance,” when prevailing wages are at issue because cities must
always pay prevailing wages when they confract, as opposed to using their own workforce. See Cily of Spokane v. Department
of Labor and Indusirfes, 100 Wn. App. 805 (2000).
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For exampl e, replacing adeteriorating bridge or roof would amount to arepair, or perhaps new construction,
but not maintenance. Such a project would be considered to be a public work.2 On the other hand, using
existing city employeesto rod or clean a sewer or clean aroof would involve maintenance and, therefore,
would not be a public work. Conseguently, this expenditure would not be subject to the public works bid
statutes. However, if instead of using city employees to perform the work, the city contracts out for the
repair, the repair work is likely deemed a public work, both for bidding and for prevailing wage purposes.’
Obviously, if thework doesnot qualify as* ordinary maintenance,” and it will be performed by contract, bids
may be required, depending upon the estimated cost of the work.

Is an electrical project “ordinary maintenance” or a “public work™? It depends. |If the project entails
providing light bulbs, pump bearing lubrication, and other small maintenance items, then the project is
probably ordinary maintenance. However, if items like pumps and motors are being replaced, this project
is a public work and should be bid if the cost exceeds the bid limits.

Is sidewalk replacement ordinary maintenance? Applying the above definition, almost certainly not.
Although replacing sidewalks is part of a city’s ongoing maintenance program, it is not done annually. The
asset is being replaced, rather than “maintained.”

Is replacement of a carpet ordinary maintenance? No. A carpet is neither replaced annually nor is it used
to maintain the asset, which in this case would be the subflooring, so it would not fall into the ordinary
maintenance category.

Is tree frimming a public work? Tree trimming would probably be considered ordinary maintenance, if
performed by city workers. Although this activity may not take place annually, itis necessary either to prevent
branches from falling on wires or to prevent damage to the trees in windstorms. This falls into the category
of maintaining the asset.

Materials, Supplies, and Equijpment Not Used in Connection with a Public Work;
Services

Atfirst glance, onewould think there would be no trouble figuring out what purchasesfall into the category
of “materials, supplies, and equipment” not used in connection with a public work project or improvement.
Stationery, rubber bands, RCWs, fire trucks, and copy machines cometo mind. And, services should also
be pretty easy to identify. But, as the following questions show, sometimes the situation is ambiguous.

Is the purchase of computer software a purchase of supplies or a purchase of services? It depends. If the
software is “off-the-shelf” (or predominantly so), then it is a purchase of supplies. If the primary or sole cost
is for consultant services to customize the program for the city, it is a purchase of services.

Is a new telephone system a public work or an equipment purchase? Again, it depends. If the acquisition

8AGO, December 19, 1923 (Vol. 17. p. 175).

%See footnote 6, above.
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of the telephone system requires installation of cable, conduits, and other devices, it may fall within the
definition of the term public work. If, however, the acquisition were merely of hardware, such as telephones,
it would probably be considered the purchase of equipment.

Is the purchase of new parking meter heads an equipment purchase or a public work? If the city were
merely purchasing a number of parking meter heads, which will be stockpiled in a warehouse and used over
a period of time to replace defective heads, it would be an equipment purchase. However, if the heads are
being purchased in connection with a specific project and the heads would be installed within a short period
of time, it probably is a public work. Seattle, for example, because it was having theft problems, replaced
old parking meter heads citywide with “one-lock, one-key” heads.

Distinguishing between public works and materials, supplies and equipment not used in a public work is
important, as different bidding requirements apply to each. Distinguishing between services and public
worksisimportant, as acquiring services does not require bids, whereas contracting for public works may.*°

Cost of a Public Works Project or Purchase

Beforeapplyingthedollar bidding limitsin thefollowing sections, thetotal cost of each public works project
or purchase must be determined. Determining the estimated cost of aproject isacrucial first step, sincethe
determination will dictate whether bids must be sought. Making an exact cost estimates would clearly be
desirable, but, realistically, exactnessis seldom possible. The person making the estimate should determine
the fair and reasonable value of the work to be performed (or the purchase to be made), given the particular
conditions that will be faced and the requirements of the proposed project or purchase.

The cost estimate should refl ect the amount the city considersfair and reasonableand that it iswilling to pay
for the work or purchase contemplated. Several approaches can be used to make an estimate. The city can
consider the actual cost of performance, considering the current cost of labor, equipment, and materials.
Obviously, use of this approach requires the estimator have a good working knowledge of construction
methods, equipment, and market conditions. A second approach arrives at an estimate by using historical
data. The estimator reviews recently-awarded contracts, making adjustments for the proposed project and
the current market conditions. A third approach would be to combine historical bid data with actual cost
data.'*

In determining the cost of a public works project, all amounts paid for materials, supplies, equipment, and
labor on the construction of that project must be included.*

Must volunteer labor, material, or equipment be included in the cost estimate for a public works project?
No. Itis not necessary to include an item for which there will be no charge, because there is no cost to the
city.

10 - . . . . . . Lo .
Although acquiring services does not require calling for bids, some services, such as architectural or engineering services,
do require the following of special procedures, discussed more fully in the next section.

"his discussion draws upon aninternet article fitled Guidelines on Preparing Engineer’s Estimate, Bid Reviews and Evaluation,
prepared by the Federal Highway Administration of the U. S. Department of Transportation (2004).

Zrew 35.22.620(5)and 35.22.630 for first class cities and code cities with a population of 20,000 or over; RCW 35.23.352(5)
for second class cities, towns, and code cities with populations of less than 20,000.
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Inclusion of Refail Sales and Use Tax

Normally sales tax applies to every sale of tangible personal property (and some services) to all persons,
including cities.™ Thus, for bid limit purposes, the tax must be included when determining the cost of a
public work, or when calculating the cost of materials, supplies, and equipment purchased separately from
apublic work.

However, there are some sales and use tax exemptions for certain public works projects. The exemptions
include:

1. Labor and servicesrendered for the building, repairing, or improving of any street, place, road, highway,
easement, right-of-way, mass public transportation terminal or parking facility, bridge, tunnel, or trestle
owned by acity or town which is used primarily for pedestrian or vehicle traffic.’* Materials used in
constructing these projects are not exempt from the sales and use tax.

2. Labor and services for the processing and handling of sand, gravel, and rock taken from city pits and
quarries when the material isfor publicly-owned road projects.”

Thereareno salesand use tax exemptionsfor any other city purchases.

Does the exemption from the sales and use tax for labor and services on a city street project apply if a
private contractor does the work? Yes. It makes no difference, for the purposes of the exemption, whether
the city does the work or has it done by someone else.

Practice Tip: When devel oping the bid documents, it may be useful to group those items which are exempt
from the sales and use tax and then, on the line labeled “sales tax,” reference that excluded group, making
it clear that all other items are subject to the tax.

"The basic definitions of items and transactions subject to the retail sales and use tax appear in RCW 82.04.050.
Yrew 82.04.050(7). See also WAC 458-20-171, nicknamed “Rule 171.”

SRCW 82.08.0275 and WAC 458-20-171.
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Bid Limits That Differ by Class of City

First Class Cities and Code Cities with a Population of 20,000 or More'

Public Works Bid Limits — The Traditional Interpretation

Note: The basic bid statute applicable to first class cities and, by reference, to code cities with a
population of 20,000 or more, isnot clear. Thereisno helpful court decision or legidlative history
to help decipher what it means. The following analysis is a “best guess’ of what the statute is
supposed to mean, even though these conclusions are not necessarily borne out by the statutory
language. An aternative reading of the statutes is contained in the next section, “First Class City
Bid Laws— An Alternative View.”

The statute only requiresbidding for public works projects. Asmentioned previously, cities need not
put service contracts out for bid. And, the statutes require neither first class cities nor code cities with a
population of 20,000 or more to bid contracts for materials, supplies, or equipment not used in connection
with a public works project.

Public Works Projects Bidding Limifs

1. Infirst class and code cities with a population of over 150,000, competitive bids are required for all
public works projects costing over $70,000, if more than a single craft or trade isinvolved. If only a
single craft or tradeisinvolved, bids are required when the cost is over $35,000."” However, additional
restrictions may apply, as noted in paragraphs 3 and 4 below.

1eRCW 35A.40.210(1) requires all code cities with a population of 20,000 or more to follow the first class cities bid requirements
in RCW 35.22.620.

"RCW 35.22.620(3). Neither the stafe bidding statutes nor the Washington Administrative Code define the terms “craft” or
“trade.” Dictionaries do not provide definitions that are operational in this context. For example, The American Heritage Dictionary
of the English Language, 3rd edition (Boston: Houghton Mifflin Company, 1992) defines “craft’ as “an occupation or frade requiring
manual dexterity...” and “trade” as “an occupation, especially one requiring skilled labor; a craft.” A better, working definition for
bid law purposes might be:

“Craft” or “trade” means a recognized construction trade or occupation for which minimum wage categories are established by
the Department of Labor and Industries of the State of Washington in the locality of the city’s projects or purchases.

After January 1, 2010, the bid limit will be raised to $90,000 for multiple craft or trade projects and fo $45,000 for single craft of trade
projects.
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2. Infirst classcitieswith apopulation of 150,000 or less, and code citieswith apopul ation between 20,000
and 150,000, competitive bids are required for all public works projects costing more than $50,000, if
more than a single craft or trade is involved, or $30,000, if only a single craft or trade is involved.*®
Additional restrictions may apply, however, as explained in paragraphs 3 and 4 below.

3. Inany annual or biennial budget period, city employees are limited in the amount of work they can do
on public works projects. Thislimit isten percent of the public works construction budget, including
any supplemental amounts. This means any project valued in excess of the ten-percent limit requires
competitive bidding.

Remember, however, that this rule must be combined with the specific dollar limits discussed in paragraphs
1 and 2. When those specific dollar limits are reached, bidding is required, even if the ten-percent budget
limit is not exceeded. The dollar threshold that determines whether bidsarerequired isthe smaller
of theamountsin paragraphs1, 2, or 3. Anexample may be helpful.

Assume that afirst class or code city has a population of 50,000 and a $600,000 public works
construction budget. Itisplanning ondoingamulti-trade construction project that will cost $80,000.

Ten percent of budget limit is $600,000 x .10 = $60,000
Limit in paragraph 2 = $50,000

The project must be put out for bid because the cost exceeds the smaller of the two amounts,
$50,000.

If the construction budget was $100,000, any project costing over $10,000 would requirebids, since
the ten percent limit would produce the effective limit.*

Once the accumulated cost of all projects performed city labor meets or exceeds the ten percent
limit, all other projects must be put out to bid, regardless of their estimated cost.

4. Whenever afirst class or code city has had public works performed by city employees in any budget
period up to the maximum permitted amount for that budget period, all remaining publicwor kswithin
that budget period must be contracted through the competitive process.®

Penaltiesmay be applied if citiesbreak the ten-percent limit. If the employees of any first class city or code
city with apopulation of 20,000 or more perform public worksin excess of the ten percent limit, the amount
in excess of ten-percent will be subtracted from the amount of public works otherwise permitted to be
performed by city employees during the next budget period.# If, after two yearsfromthe date of the excess
work, the city has failed to reduce the amount of public works performed by its employees, the state will
reduce the motor vehicle fuel tax distributions to the city by twenty percent, retaining the withheld
distribution until compliance is demonstrated by the city to the state auditor.?

"BRCW 35.22.620(3). After January 1, 2010, the bid limit will be raised to $65,000 for multiple craft or trade projects and to
$40,000 for single craft of trade projects.

YRewW 35.22.620(2).
0.
Ay,

2.
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First Class City Bid Laws — An Alternative View

Note: In the previous section, we set out our interpretation of what we believe the legislature
intended the bid laws for first class cities (and code cities with a population of 20,000 or more) to
provide. However, thisinterpretation does not appear to bewhat the statutes actually say. A strong
argument therefore could be made that the bid laws are virtually non-existent for these cities. A
conservative approach would be to follow the traditional analysis in the preceding section. The
following discussion provides an alternative analysis.”

RCW 35.22.620 is primarily a force account* statute, placing limits on when a city can use its own
employees or day labor in the construction of a public works project. RCW 35.22.620(1) states:

A first class city may have public works performed by contract pursuant to public notice and call
for competitive bids. (Emphasis added).

Thislanguageis permissiveand doesnot initself mandate competitivebidding. Theonly instancewhen bids
are actually required iswhen the limits placed on the use of city employees arereached. Paragraph three of
subsection (2) says:

Whenever afirst classcity hashad public works performed in any budget period up to the maximum
permitted amount for that budget period, al remaining public workswithin that budget period shall
be done by contract pursuant to public notice and call for competitive bids.

While not clear, it appears that the reference to “public works performed in any budget period up to the
maximum amount” isto the maximum work (ten percent of the public works construction budget) that may
be performed by city forces. That conclusion seems consistent with the other paragraphs of subsection (2),
all of which relate to the use of public employeesfor the performance of public works projects. Subsection
(3) of RCW 35.22.620 places additional restrictions on when city forces may be used in performing work.
(Thisisthe subsection that gives explicit dollar limits.) No reference is made to competitive bids.

Based on the above analysis, the following conclusions appear warranted under this alternative view: (1)
for most projects, competitive bids are not required, although a city may call for them; (2) acity could, in
most instances, use city employees for projects, as long as the limits on the use of city forces are not
exceeded; and (3) a city may negotiate a contract for a public works project.

Theuseof city forcesislimited both generally (may work on projects costing up to ten percent of the public
works construction budget in any budget year) and specifically. For example, in first class cities with a
population under 150,000 and in code cities with a population between 20,000 and 150,000, city employees
may be used for any multiple craft or trade project that does not cost more than $50,000, and on any single
craft or trade project that does not cost more than $30,000. Once city employees have been used on projects
that cost ten percent of the construction budget in any budget period, all projects, regardless of their cost,
must be put out for competitive bids.

This discussion is taken from material in a presentation, “Bidding in Washington Cities and Towns,” made by Paul Sullivan,
MRSC Legal Consultant, at the Washington Finance Officers Association 1991 Annual Conference.

2 . " . .
*To construct projects by “force account” means to use a city’s own labor force or day labor.
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What's the Background of this Law?

Prior to the passage of Chapter 120, Laws of 1987, RCW 35.22.620 was afairly short and concise statute,
stating that competitive bidding was required for projects costing over $10,000, except when there was an
emergency or when the city utilized the small worksroster process. (Then the small worksroster procedure
was alowed for contracts up to $100,000.)® When RCW 35.22.620 was reenacted and amended in 1987,
the legislature added the sections that restricted the use of acity's own employees on public works projects.
However, in the process of making these additions, the legislature neglected to include language either
requiring that contracts above a certain amount be put out for competitive bids, or stating that bids are not
required bel ow acertain amount. Perhapsthe draftersof thelegidlation thought that the only alternative that
citieshad to using their own forceswas competitive bidding, and they did not realize that contracting without
competitive bidding was also an option.

If an error in logic can be blamed for part of the shortcomings of the statute, we have no idea how the word
“may” in the first sentence in subsection (2) was substituted for the word “shall” in the previous statute.

A first class city may have public works performed by contract pursuant to public notice and call
for competitive bids. (Emphasis added).

In the prior version of the statute, that sentence read:

Any public work or improvement of afirst class city shall be done by contract pursuant to public
notice and call for competitive bids...*

Which Inferpretation of the Law Should Cities Follow?

Normally, Municipal Researchwould arguethat, no matter what thelegislatureintended, citiesshould follow
the law as written. However, in this case, we suggest following the traditional version, given in the prior
section. It is truly difficult to imagine that the legislature wanted to remove the competitive bidding
requirement for first class cities and larger code cities.?” And, if it had, then why did it not remove the
sectionsonthesmall worksroster and exemptionssincethey werenow superfluous? And, why requirecities
to seek competitive bids when they exceed the ten-percent limit using their own forces, but not otherwise?
This is a confusing law in every way. We have no idea how a court would rule if a city did not bid
competitively for projects whose costs exceeded the dollar limits given in RCW 35.22.620(3).

Onefinal caution: if acharter or ordinance provision requirescompetitive bids, bidswoul d need to be sought,
regardless of what interpretation is given RCW 35.22.620.

In the remainder of the publication, we will be assuming that the “traditional interpretation” isthe correct
one, and that cities are bidding competitively.

BSee pages 42-43 for a discussion of small works rosters; small work roster procedures may now be used for projects
costing up to $200,000.

2RewW 35.22.620(1), as enacted by chapter 56, st ex.s., Laws of 1975, and in effect until July 26, 1987.
27Telephone calls from MRSC fo Steve Lundin, former counsel for the Office of Program Research for the Washington State

House of Representatives, confirm that there was apparently no intent to eliminate competitive bidding requirements when the
1987 amendments were made.
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Reporting and Notice Requirements

First class cities must report to the state auditor yearly, indicating their total public works construction
budget, supplemental public works construction budget, total construction costs of public works performed
by public employees, and the amount of public works performed by public employees above or below the
permissibleten percent of thetotal construction budget. For cities operating on abiennial budget, thereport
isto reflect activity within the biennial period.?® Code citiesand first class cities with populations less than
150,000 must report all public worksin excess of $5,000 that are not let by contract.* Every city that uses
its own forces on projects costing more than $25,000 must publish a description and the estimated cost of
the project in its official newspaper, fifteen days before beginning the project.*

Women's and Minority Business Enferprise (WMBE) Requirements

Presumably all contracts entered into by afirst class city for any public work or improvement exceeding
$10,000 (or $15,000 for water mains) are required to contain the following clause:

Contractor agrees that he shall actively solicit the employment of minority group members.
Contractor further agreesthat heshall actively solicit bidsfor the subcontracting of goodsor services
from qualified minority businesses. Contractor shall furnish evidence of his compliance with these
requirements of minority employment and solicitation. Contractor further agrees to consider the
grant of subcontracts to said minority bidders on the basis of substantially equal proposalsin the
light most favorableto said minority businesses. Thecontractor shall berequiredto submit evidence
of compliance with this section as part of the bid.**

It is doubtful this requirement continues to apply in view of the passage of Initiative 200 in 1998, now
codified at RCW 49.60.400(1):

The state shall not discriminate against, or grant preferential treatment to, any individual or group
on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment,
public education, or public contracting.®

Theterm*“ preferential treatment” has not yet been defined. A strong argument could be made, however, that

compliance with RCW 35.22.650 would constitute preferential treatment, especially if city disqualified a
bidder for statutory noncompliance.

Minor Exceptions

The cost of water services and metering equipment furnished by any first class city in the course of awater
service installation, from the utility-owned main to and including the meter box assembly, is not to be

28RCW 35.22.620(4).
Byy.
*9RCW 39.04.020.
31
RCW 35.22.650.

2The term “state” is defined to include cities, counties, and other political subdivisions. RCW 49.60.400(7).
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included in determining the cost of a public work or improvement.*

RCW 35.22.640 relievesfirst class cities from the bidding requirements when the public work relates solely
to electrical distribution and generating systems on public rights of way or on municipally-owned property.>*

A number of exceptions to the bidding laws apply to all cities in the state, and they will be discussed
beginning on page 16.

Materials, Supplies and Equjpment

Unlikethestate statutesapplicableto smaller jurisdictions, thefirst classcity statutesand, by reference, those
that govern code cities with a population of 20,000 or more do not require the city to seek competitive bids
for the purchase of materials, supplies and equipment not associated with a public work. Nevertheless,
bidding requirements could still apply, if there are local requirements. One thus should review charter
requirements, local ordinances, and policies to determine whether bids must be sought for such purchases.

Services

Bidsarenot required for the acquisition of servicesby either first classcities or codecitieswith apopulation
of 20,000 or more. (However, special proceduresmust befollowed for obtaining architectural or engineering
services. See chapter 39.80 RCW.)

Bid Limits for Second Class Cities, Towns, and Code Cities with a
Population under 20,000%

Depending on the cost, these cities and towns may haveto seek bids, not only for contractsfor public works,
but also for purchasing materials, supplies, and equipment not used in connection with a public work. No
citiesare required by statute to bid for services, with the exceptions of securing an official newspaper® and
obtaining architectural and engineering services.*” Notwithstanding state law, a city may nevertheless
require, by ordinance or policy, that bids be sought for services, and it may adopt stricter provisions than
those discussed below for bidding on public work projects and purchases.

*3RCW 35.22.630. This provision also applies to code cities with a population of 20,000 or over because RCW 35.22.630 is
specifically written as an aid to interprefing and applying RCW 35.22.620, and the latter statute applies because of
RCW 35A.40.210(1).

*f q city-owned electric utility directly assesses its customers a service installation charge for temporary, permanent, or
expanded service, a customer may, with written approval of the utility, hire a qualified, licensed electrical contractor to do the
installation instead of using city workers. If the utility denies the customer’s request, it must provide the customer with written
reasons for the denial. If a customer employs a private electrical contractor for installation work, the contractor is solely responsible
for any damage resulting from the installation and the city-owned electrical utility has no liability. RCW 35.22.640. This statute also
applies to code cities with a population of 20,000 or more (see previous footnote).

*5RCW 35A.40.210(2) requires that code cities with a population under 20,000 follow the provisions of RCW 35.23.352.

**As mentioned previously, chapter 273, Laws of 1994, removed the requirementto bid for services that was previously found
in RCW 35.23.352(6). However, the legislature neglected to also amend RCW 35.23.352(7), which requires that bids are required,
no matter what the cost, to secure the services of the official newspaper.

¥See chapter 39.80 RCW and the discussion on pages 23-25.
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Public Works

Second class cities, towns, and code cities with a population under 20,000 must call for bids whenever the
cost of apublic work, including the cost of materials, supplies, and equipment, will exceed $45,000, if more
than one craft or tradeisinvolved. If only asingle craft or tradeisinvolved, or if the project is one of street
signalization or street lighting, bids must be called for if the cost is greater than $30,000.%

Note that thereis no “ten percent of the construction budget” limit on the total amount of work that can be
done by city workers as thereis for the larger cities. Aslong as each project meets the bidding limits, the
city could, hypothetically, have its own workers or day laborers do every project. However, second class
cities, towns, and code cities with a population of under 20,000 must provide areport to the state auditor of
the costs of al public works in excess of $5,000 that are not let by contract.® For any project using city
workersthat costsin excess of $25,000, acity must publish adescription of the project and itsestimated cost
inits official newspaper at least fifteen days before beginning the work.*

We are doing a sidewalk project that will cost $110,000. May we use our staff to perform about $15,000
of the work and bid the rest? In general, “no.” Even though the city does not intend to circumvent to bid law,
it must bid the whole project since the cost s over the bid limits. However, there may be some circumstances
in which a city may make a minor contribution. For example, a city might own a piece of equipment that the
contractor does not. The bid specifications could note that the city would, upon request, lease the equipment
to the contractor at a specified rate, presumably lower than would be available on the open market.

Materials, Supplies, and Equijpment

Any second class city, town, or code city with apopulation under 20,000 that purchases supplies, materials,
or equipment costing more than $7,500, which are not to be used in connection with any public work or
improvement, must call for bids.** However, when purchasing telecommunications and data processing
(computer) equipment or software costing above that amount, these municipalities may, under a1996 law,
follow a* competitive negotiation” process as an aternative to the bid process.

Recognizing the unique aspects of computer and tel ecommuni cation systems, the legislature established an
alternative process for making such purchases. RCW 39.04.270, which is available to al municipalities,
allows purchasesthrough use of an alternative competitive negotiation processrequiring, a aminimum, the
following steps:

* A request for proposals (RFP) must be published in a newspaper of general circulation at least 13
days before the last date on which the proposals will be received.

»  TheRFPmust identify significant eval uation factors, including price, and their relative importance.

3Brew 35.23.352(1). See footnote 17 above concerning the definition of “craft’ and “trade.” After January 1, 2010, the bid level
will be raised to $60,000 for multiple craft or trade projects, and fo $40,000 for single craft or trade projects.

%9RCW 35.23.3524).
40RCW 39.04.020.
“IRCw 35.23.352(6).
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* The municipality must provide reasonable procedures for technical evaluation of the proposals,
identification of qualified sources, and selection for awarding the contract.

»  Theaward must be madeto the qualified bidder whose proposal is* most advantageous’ to the city.
A city may reject all proposals for good cause and request new proposals.

We want to purchase a piece of equipment that sells for about $8,000. However, we will get a trade-in
of over $1,000. Do we need to go out for bid? Yes. The bid limitis on the gross price, not the net price after
afrade.

Purchases by Use of Vendor Lists

Advertisement and formal seal ed bidding may be di spensed with for purchases between $7,500 and $15,000,
if the city legidlative authority authorizes, by resolution, use of the uniform procedure set out in
RCW 39.04.190.* This statute provides that a vendor list may be used to secure telephone or written
guotations under certain conditions:

* Thecity must advertise at |east twice ayear in anewspaper of general circulation that avendor list
(or lists, if citieswant to keep different vendor listsfor different products) existsand it must solicit
names for the list.

» If possible, at least three quotations should be secured to ensure a competitive process, with the
contract being awarded to the lowest responsible bidder.*?

* Immediately after theaward, all bid quotationsthat the city secured must berecorded and made open
to public inspection. Thisinformation must also be available to those who inquire by telephone.

» Atleast every two months, acity using vendor liststo award contracts valued at more than $7,500,
but not more than $15,000, must post alist of contractsawarded. Thelist must contain the name of
the vendor, the amount of the contract, a brief description of items purchased, and the date of the
award.*

Our city has not received many responses from our advertisement for firms wishing to be on our vendor
list. May we contact firms directly? Yes, a city may directly contact the firms with which it wishes to do
business. The city might try advertising in a different or an additional newspaper.

“2RCW 35.23.352(8). See Appendix B for a sample resolution establishing vendor lists for telephone quotations.
“3or a discussion of how fo defermine “the lowest responsible bidder,” see pages 35-37.

HRCW 39.04.200.
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Lease with an Opfion fo Purchase®

A lease of personal (or real) property with an option to purchase may require competitive bids, depending
on the type of property involved and its cost. RCW 35.42.220 requires a call for bids in accordance with
RCW 35.23.352, if the cost of the property to be leased exceeds the amount specified in RCW 35.23.352
(currently $7,500).

Thecost isthetotal value of theitemto beleased, not the yearly lease payment. From apractical standpoint,
this provision probably means that every lease with an option to purchase must be bid because the limit is
so low. A lease of property without an option to purchase does not require acall for bids.

Services

In 1994, the bid statutes for second class cities and towns were amended, and the former requirement that
bids be sought when acquiring services was eliminated, with one exception.* Bids are still required when
acity selectsand contractsfor the services of its official newspaper.*” Obtaining the services of an architect
or engineer, discussed in the next chapter, does not require bids, but does require use of a negotiation
process. Special procedures are set out for acquiring solid waste services. RCW 35.21.156. These
procedures, however, merely set out an alter native approach for the selection of a solid waste service
provider. Since the collection of solid waste is a service, and bids are not required for services, the
alternative approach provided by RCW 35.21.156 need not be followed, and a city may use other meansto
select and contract with a solid waste service provider.

The Single Unclassified, Territorial Charter City

Only one Washington city, Waitsburg, still operates under a territorial charter. There are relatively few
statutesthat specifically regul ate an unclassified city, and none require competitive bidsfor public works or
purchases. Without specific statutory bidding requirements, the city need not seek competitive bids. Our
state supreme court has stated:

We have heretofore, in common with the weight of authority, recognized that, in the absence of
constitutional, statutory or charter requirement, authorized state or municipal contracts need not be
let under competitive bidding.*®

Accordingly, unless the territorial charter requires competitive bids, or the city has adopted alocal policy
requiring them, bidswould not be required for either public works or purchases. (From apolicy standpoint,
though, it would probably be best to seek bids on some projects to assure that the city receives the best
possible value.)

45Al'rhough RCW 35.42.220 does not specifically say that this bid limit on lease-purchases applies only fo second class cities,
towns, and code cities with a population under 20,000, MRSC believes that is the case. First class cities and code cities with a
population of 20,000 or over are not required to call for bids for the purchase of equipment. It would make little sense to make
them call for bids on purchase of equipment under a lease-purchase plan.
*Chapfer 273, Laws of 1994.
47
RCW 35.23.352(7).

8 potschl v. Century 21 Corp., 61 Wn.2d 276 (1963); see also Reifer v. Chapman, 177 Wash. 392 (1934), Shaw Disposal Inc. v.
Auburn, 15 Wn. App. 65 (1976), and Dalfon v. Clarke, 18 Wn.2d 322 (1943)).
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Exceptions to the Bidding Laws

The statutes contain exceptions to the previously discussed bidding requirements.

» Cities are not required to advertise for bids when the desired product is clearly and legitimately
limited to a single source of supply.

» Bidsare not necessary in the event of an emergency.
» Citiesmay not be required to seek bids if there are “ special facilities or market conditions.”

» Pollution control facilitiesand someneighborhood “ self-help” projectsmay be exempt from bidding
reguirements.

» Citiesmay hire the county to do road projects without going out for bids.
These exceptions are discussed below.

If you think your project or purchase falls under one of the exceptionsto the bid law, think again. The bid
laws are there for a reason — to try to ensure that cities get the best buy for their money. Many of the
projectsor purchasesthat acity might consider to fall within exceptionsarein the“gray” area of the
law. If thereisany doubt, your city should check with itsauditor.

Brand Name Bidding, Monopolies, Sole Source Contracting, and “Special
Market Conditions”

Although the issue of specifying a brand name in a bid does not really fit in a section titled “ Exceptions,”
any discussion of brand namesoverl apswith sol e source purchasing which, inturn, overlapswith monopolies
and shades into “ special market conditions.”

Brand Name Bidding

Cities may advertise for bids by specifying a particular brand name item aslong asthe responsible officials
have exercised their judgment and determined that acertain brand nameisof higher quality or isbetter suited
to the municipality's needs. In Smith v. City of Seattle, 192 Wash. 64 (1937), the city advertised for bidsfor
incandescent lamps, specifying aparticular brand. Inasuit brought by a maker of asimilar lamp, the court
stated that as long as the officials involved exercised their discretion in determining that a particular brand
of lamps was more desirable, the city's procedure was proper in the absence of abuse of discretion or fraud.
In this case, the fact that the city had used the specified lamps previously and they had performed
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satisfactorily provided arational basis for city authorities to limit the bid advertisement to that specified
brand of lamps, and the court found no abuse of discretion. Thereisno requirement that bid specifications
naming a particular brand also include a phrase such as “or an equal brand.”*°

May we advertise for a particular model of a Chevrolet truck? Maybe, butyou mustdocument very carefully
why this particular model meets your city’s needs better than other models. If, for example, you say that you
want a particular Chevrolet truck because the rest of your fleet of trucks are Chevrolets and you will be able
to exchange parts, and if it then turns out that the models are different enough that many parts are not
inferchangeable, you will probably get an audit finding. However, if you get bids from a number of different
Chevrolet dealers, the auditor may be satisfied. Ask your auditor first.

May a city specify “American-made” in bid specifications? A city could probably draft specifications that
would make it difficult for foreign goods to qualify. However, restricting a bid to “American-made” products
may be hard to justify. This type of bid restriction does not relate to any practical justification as a brand
name restriction might. In 10 McQuillin, Municipal Corporations, §29.49, it is stated:

An advertisement may or may not be deemed to unduly restrict competitive bidding where it
required materials and equipment covered in it to be manufactured in a particular state or country.

In addition, from a practical standpoint, this restriction may be difficult to measure and enforce. Many
products produced by American firms (automobiles, for example) have an undetermined amount of foreign
content. And, many products produced by foreign firms are made, at least partially, in factories in the United
States.

Monopolies and Sole Source Bidding

But what if specifying a particular brand means that only one bid will be received? In Washington Fruit &
Produce Co. v. City of Yakima, 3Wn.2d 152 (1940), the state supreme court said that cities do not need to
go out for bids when the desired product is subject to a natural monopoly and advertising for bids would
result in only one bid. In that case, the City of Y akima awarded a contract to a private utility company for
the maintenance of overhead electrical street lighting without calling for bids. The resolution adopted by
the commissioners recited the fact that the utility company had provided Y akimawith electrical servicefor
many years and that it was the only entity then capable of providing the city with that service. Since
advertising for bidsin such asituation would have been futile, becauseit would have produced only onebid,
the court held that the city did not violate the bidding requirements of its charter by not calling for bids.

Not only isthere appellate case authority for purchasing without bids from a sole source, there is now also
astatute, RCW 39.04.280(1)(a), that explicitly addresses the practice.®® To engage in sole source bidding
under this statute, the city council must either apply a previously-adopted written policy or passaresolution
that states*the purchaseis clearly and legitimately limited to asingle source or supply.” If the city council
waivesthe bid requirement through application of awritten policy, it must, immediately following theaward
of the contract, set out the factual basis for the waiver.

AGO 61-62 No. 24.

*This secfion is made applicable to first class and larger code cities by RCW 35.22.620(6) and fo fowns, second class cities
and code cities with a population less than 20,000 by RCW 35.23.352(9); however, since first class cities and code cities over
20,000 are not required to seek bids for purchases, the applicability of this statute fo each city is irrelevant.
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One commentator has noted that the State Auditor's Office will probably noticeif your city makestoo much
use of sole source purchasing. He gives some guidelines for its use. If there is a way to draft the
specifications so that more than one respondent will reply, it is not a sole source situation. 1f, however,

(a) thecity department has conducted a screening process whereby it can justify purchase of a specific
product,

(b) it can draft legitimate specifications, to which only one vendor can successfully respond,

(c) the product is available only through one manufacturer (or distributor, and the manufacturer so
certifies), and

(d) the vendor certifies that the city is getting the lowest price it offers anyone, it is probably a sole
source purchase.™

May our second class city purchase self-contained breathing apparatus for the fire department without
a bid when there is only one supplier in the area whose product meets the standards of the county fire
chiefs’ association? Probably. The county fire chiefs want all self-contained breathing apparatus to be
standardized because it will be more efficient during mutual aid conditions and will not require new
equipment to be purchased when fire departments merge. This seems to be an appropriate application of
the sole source bidding exception in RCW 39.04.280. The city should document the facts. The jurisdictions
involved should establish an interlocal agreement for the purchases because they might get a better price
for a large order.

May a second class city specify in its bid documents that it wants only a rear engine fire fruck, when this
results in only one responsible bidder? If the city has valid reasons for wanting a rear engine truck and
documents them, it probably can write the specifications to reflect this desire. In fact, if the city is certain that
it will receive only one bid, it may make use of the procedures in RCW 39.04.280(1)(a) and dispense with
bidding because the supplier is a sole source.

Special Market Condiitions — What Are They?

RCW 39.04.280(1)(b) also providesa“ special market conditions’ waiver from the bidding requirementsfor
purchases of materials, supplies, or equipment by second class cities, towns, and code cities with a
population under 20,000.%? To usethisexemption, acity must pass aresolution stating “the factual basisfor
the exception.>

What are special market conditions? No definition is given in the statutes. Some have suggested that if
supplies or used equipment are offered at a very favorable price and will be sold before a city will have a
chanceto complete the bidding process, thereisaspecial market condition. However, sincethere have been

S'Richard N. Little, Jr., “Selected Problem Areas in Public Bidding,” Legal Notes, Information Bulletin No. 488 (Municipal
Research and Services Center), October 1994, p. 6-5.

525ee footnote 35.

S3RCW 39.04.280(2)(a).
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no court cases or attorney general's opinion on this subject, if a city wishes to invoke “special market
conditions’ to waive the bidding requirements, the city attorney and the auditor should be consulted.

Auctions

Sometimesacity will find exactly what it needs, at afavorable price, at an auction. Obviously, seeking bids
would beimpossible in an auction setting. RCW 39.30.045 authorizes a city to acquire supplies, materials,
and equipment through an auction conducted by the United States or any agency thereof, an agency of the
state of Washington, a municipality or other government agency, or any private party, without bids, if the
items to be purchased can be obtained at a competitive price. This authority, it would seem, would allow
a city to make a purchase on an internet-based auction service, such as E-bay, as well as through more
traditional, in-person auctions.

Emergencies

The term “emergency” is defined by statute to mean unforeseen circumstances beyond the control of the
municipality that either: (a) present areal, immediatethreat to the proper performance of essential functions;
or (b) will likely result in material loss or damage to property, bodily injury, or loss of life, if immediate
action is not taken.>

Certain emergency situations justify the letting of a contract without following the bid requirements:

Exceptions are sometimes made to the rule that when so required by statute or charter, municipal
contracts must belet under competitive bidding. In case of an emergency, whereit isessential to the
health, safety, or welfare of the people that immediate action be taken, the requirement may be
dispensed with.>®

RCW 39.04.280(1)(c) specifically authorizes amunicipality to waive competitive bidding requirementsfor
purchases “in the event of an emergency.” In such asituation, the person designated by the governing body
to act in the event of an emergency may declare that an emergency situation exists, waive competitive
bidding requirements, and award all necessary contracts on behalf of the city to address the emergency. If
the city has not designated a person to act in the event of an emergency, the city council, presumably by
resolution or motion, would declare an emergency exists, waive the bidding requirements, and award the
contract. If acontract isawarded without competitive bidding due to an emergency, written findings of the
existence of an emergency must be made by the governing body or its designee and entered into its record
no later than two weeks following the contract's award.

Another statute, RCW 38.52.070(2), authorizes political subdivisions in which major disasters occur (as
defined in RCW 38.52.020 and RCW 35.52.010(6) of the Washington Emergency Management Act) to
forego statutory competitive bidding requirements. Several first classcity chartersal so providethat the city
may forego bidding procedures in the event an emergency exists.*®

Checking with the State Auditor's Office before declaring the emergency is also recommended. If the
auditor's office agrees that a particular factual constitutes an emergency situation, that does not guarantee

>'RCW 39.04.280(3).
>*McQuillin, Municipal Corporations §29.38 (3rd ed.).

%yakima City Charter, Art. VI, Sec. 6; Aberdeen City Charter Sec. 46; Tacoma City Charter, Section 7.11.
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that unhappy contractors will not sue, saying there was no emergency, but it should prevent a possible
negative audit finding.

Our city water tank has been badly damaged and water pressure is threatened. This is not a natural
disaster, but it is a serious problem that probably constitutes an emergency that will allow the city to ignore
the bid laws.

Our pump station needs repairs. Raw sewage is flowing into the lake. As in the previous case, this
probably can be treated as an emergency, particularly with the emphasis these days on programs to
improve water quality.

The city council wants to get new streetlights in place for the holiday season, and there is not enough time
to go out for bids. This is not an emergency. The money has been in the budget for months. The council
should have made the street department aware that this was a priority item on its work program.

Neighborhood “Self-Help” Projects

Citiesand towns may contract with certain groupsto do neighborhood improvement projectswithout regard
to the competitive bidding laws. These groups include chambers of commerce, service organizations,
community, youth, or athletic associations, or other similar associations |located in and providing service to
the immediate neighborhood. The contracting association may make park and recreation improvements,
install equipment and artwork, and provide maintenance serviceswhile being reimbursed by the city or town
for its expenses. The consideration received by the city (the improvements, artwork, etc.) must be at least
equal to three times the city or town's payment to the association. Payments for al contracts made to
neighborhood associations in any year may not exceed $25,000, or two dollars per resident, whichever is
greater.”’

State or County Construction or Repair of Streets®®

By passing aresolution, a city council may authorize the county in which it is located to construct, repair,
or maintain acity street. The city paysthe “actual cost” of the work, with the payment being deposited in
the county road fund. The state Department of Transportation may also provide engineering assistance to
acity on road projects or do the actual construction. The state is reimbursed from the city's share of the
motor vehicle excise tax in the motor vehicle fund.>® Such agreements with the county or the state do not
require competitive bids.

SRCW 35.21.278.
58
RCW 47.24.050.

**This statute will require amendment since the motor vehicle excise tax stafutes were repealed by the voters as result of the
passage of I-695 in November 1999. Although the initiative was found unconstitutional (Amalgamated Transit Union Local 587
v. The State of Washingfon, 142 Wn.2d 183 (2000)), the Legislature repealed the tax provisions by legislative action taken in 2000.
See Chapter 1, Laws of 2000, 1st Ex. Sess. As result of the initiafive and/or the 2000 legislation, there is no motor vehicle excise
monies available to cities and towns.
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RCW 35.77.020 provides separate and additional authority for citiesto enter into agreementswith the county
inwhichthey arelocated for all or a specified part of the construction, repair, or maintenance of city streets
and bridges.®

Must the county do all work on city streets if it does any work at all? No. The language in RCW 47.24.050
states that the city or town may authorize the county “to perform any such construction, repair, or
maintenance” [emphasis added). This language is not “all or nothing.” The legislature could have stated “all
such construction,” but it chose not to do so.

May the city have the county do street construction under RCW 47.24.050 that will be paid for by a Public
Works Trust Fund loan? Probably not. RCW 43.155.060(4) requires that all work financed by Public Trust Fund
loans be put out to bid. This seems to rule out having the county do the work.

May our city contract with a neighboring city to do a $50,000 street project? No. RCW 47.24.050 applies
only to contracts between cities and counties (and, sometimes, the state). Since this project is over the
statutory limit, it must go out for bid. However, your city could, under the Interlocal Cooperation Act (ch. 39.34
RCWI), have another city act as its agent in managing the project. This act is discussed more completely
beginning on page 27.

Pollution Control Facilities®

Chapter 70.95A RCW, relating to pollution control facilities and enacted in 1973, may offer an important
exception to bidding requirements. Although the primary emphasis of the chapter relates to financing
pollution control facilities, one section may exempt certain projects from bidding requirements that might
otherwise apply. RCW 70.95A.090 states in part:

The[pollution control] facilities shall be constructed, reconstructed, and improved. . . inthe manner
determined by the governing body in its sol e discretion and any requirement of competitive bidding,
|ease performance bondsor other restriction imposed on the procedurefor the award of contractsfor
such purpose . . . is not applicable to any action taken under authority of this chapter.

The term “facility” is defined to mean “any land, building, structure, machinery, system, fixture,
appurtenance, equipment or any combination thereof . . . which isused or to be used . . . in furtherance of
the purpose of abating, controlling, or preventing pollution.”®® “Pollution” is defined broadly to include
water pollution, land pollution, solid waste disposal, thermal pollution, radiation contamination, or noise
pollution.®®

60Any work performed for a first class city or a code city with a population of 20,000 or more by the county under this statute
counts against the limit for the amount of work (fen percent of the construction budget) that a city can have done by its own forces.
RCW 35.22.620(2). Work done under RCW 47.24.050 does not appear to have this restriction.

%1see also RCW 70.150.030-.0070 which provides an alternative and additional means by which a city can obtain services
to design, finance, construct, own, operate, and maintain water pollution control facilities.

$2RCW 70.95A.0202).

3RCW 70.95A.020(3).
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Although there have not been any relevant appellate court decisions or attorney general opinions on the
statute, it would appear that its terms could be used to forgo bidding whenever acity or town constructs or
reconstructsabuilding or structureor acquiresfixturesor equipment which will beused for pollution control.
Given the broad scope of the statute, thisexception to the bid laws could be far-reaching. Citiesmay be able
to build a sewage lagoon, aerate alake, or purchase a landfill scale, all without going out for bids.

However, in view of the lack of appellate or other authority regarding the chapter's use, cities should use
caution in deciding to make use of its provisions. Asking the Department of Ecology to certify that the
project is designed to abate, control, and/or prevent pollution would be a judicious step to take before
ignoring the bid laws.*

May our city utilize the bid law exception in chapter 70.95A RCW to construct an aerator system to reduce
the formation of algae in a city lake? This project appears to fall within the intent of this chapter. The
Department of Ecology has in the past accepted the aeration project as eligible under RCW 70.95A.100 and
provided a loan to allow the city to construct this project without going out for bids.

May a city use the bid law exception in chapter 70.95A RCW to purchase water filiration equipment for
a swimming pool? The definition section in RCW 70.95A.020 is very broad, but probably not enough to
include this pool equipment. The intent of this statutory provision was to provide bid law exceptions for major
pollution control devices to help reduce or eliminate water, air, and other resource pollution. This purchase
does not appear to fall within that intent.

$4RCW 70.95A.100 describes the procedure.
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Bid Laws That Apply to All Cities and
Towns

The bid laws that have been previously discussed are unigque for the different classes of cities. However,
some bid laws are the same for al classes of cities. All cities must secure the services of architects and
engineers by arequest for qualifications. No cities are allowed to split bidsto circumvent the bid limits. In
certain situations, citiesmust call for bids even when work isperformed by private devel opers. Each of these
topicsis discussed below.

Architectural and Engineering Services

Although there are no requirements that cities bid competitively for services (except for the official
newspaper, as noted above on page 15), cities must follow the procedures set out in chapter 39.80
RCW when contracting for architectural and engineering services.®

Chapter 39.80 RCW requiresthat acity publishitsneed for architectural or engineering servicesin advance,
concisely stating the general scope and nature of the project or work for which services are required.®® The
notice must also provide the address of a representative of the city who can provide additional details.
Compliance with this requirement may be accomplished by either: (1) publishing an announcement each
timethe serviceisneeded, or (2) announcing generally to the public the city's proj ected requirementsfor any
category or type of engineering or architectural service.®’

Citiesmay advertisefor architectural and engineering firmsto annually submit astatement of qualifications
and performance data. The city then evaluates the qualifications and performance data it has on file along
with theinformation submitted regarding a proposed project. Following the evaluation, the city invites one
or more firmsto meet with its official s to discuss the project and the rel ative benefits of various methods of
providingthedesired services. Thecity then selectsthefirm*®most highly qualified” to providetherequired
services from among those firms.®® City procedures and guidelines are required to include a plan to ensure
that women and minority (WM BE) firms have the maximum opportunity to compete for the contract. The
level of WM BE firm participation must be consistent with their availability within the relevant professional

see Conlfracting for Professional Services, MRSC Information Bulletin No. 485 (Municipal Research and Services Center), April
1994, for more information on these procedures.

%RCW 39.80.030.
4.

8RcW 39.80.040.
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community.®® The price or cost of the service may not be considered by the city when determining which
firm is the most highly qualified.”

After the most qualified firm has been chosen, the city negotiates a contract with that firm for the services
at a price that it determines is fair and reasonable, considering the estimated value of the services to be
rendered, aswell asthe scope and complexity of theproject.” If asatisfactory contract cannot be negotiated,
the city formally terminatesthe negotiationswith that firm and attemptsto negotiate a contract with the next
most qualified firm.” The process continues until an agreement is reached or the search is terminated.

The process outlined above for the procuring architectural or engineering services may be dispensed with
upon afinding by the city that an emergency requires the immediate execution of the work involved.™

Does the city have to hire an architectural or engineering firm for the entire year? No. The city can hire one
firm for the entire year, but it can also hire on a project-by-project basis, as long as it follows the procedures
in chapter 39.80 RCW for each project.

In its request for qualifications, may a city ask engineering firms for their hourly rates? No. The most
qualified firm must be chosen. Only then can the city discuss the cost of the services. If, during the
negofiations, the city finds the price is too high, it can then go on to negotiate with the next most qualified
firm.

Must a city follow the procedures in chapter 39.80 RCW when procuring the services of surveyors and
landscape architects? Yes. InRCW 39.80.020(5), “architectural and engineering services” is defined fo mean
“professional services...within the scope of the general definition of professional practice in chapters 18.08
[architects], 18.43 [engineers and land surveyors], or 18.96 RCW [landscape architects.]” (Materialin brackets
added.) See also AGO 1988 No. 14.

Is a two-year retainer with an engineer prohibited? It depends. If the city is hiring this person to act as “city
engineer” (but not as a city employee) to perform all the engineering work in the city, a two-year contract is
probably not allowed. RCW 39.80.40 provides that cities must publish their requirements for professional
services and encourage firms to submit qualifications and performance data annually. However, the city
need not change engineers every year. The city can continue to hire the same engineer if the city finds that
person to be the most qualified.

If the city has a specific project for which it wishes hire an engineer, and if that project will take two years, the
city may hire that person for the duration of the project.

%%See discussion set out at page 11.
70
See AGO 1988 No. 4.
7IRCW 39.80.050(1).
72
RCW 39.80.050(2).

RCW 39.80.060.
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Special provision is made for contracting for building engineering systems.”™ A city may contract for the
design, fabrication, and installation of building engineering systems by using acompetitive bidding process
or arequest for proposal's, with those who bid or propose either providing final specificationsand abid price
for the work, or by providing final specificationsfor the work as part of alarger project. In either instance,
the final specifications must be approved by “an appropriate design, engineering, and/or public regulatory
body.” If these procedures are followed, the requirements of chapter 39.80 RCW, relating to architectural
and engineering services, do not apply.

“Bid Splitting” — Breaking a Public Works Project or Purchase of Equipment,
Materials, or Supplies into Segments

Municipalities may not break a public works project into separate phases or partsto avoid compliance with
bidding statutes. RCW 35.22.620(3), relating to first class cities and larger code cities, and
RCW 35.23.352(1), relating to other classesof citiesand to towns, both prohibit the division of aproject into
units of work or classes of work to keep costs below the bidding threshold. Although the statutes only
refer to public workswhen prohibiting bid splitting, MRSC believesthat the prohibition also applies
to purchases of materials, equipment, and supplies by second classcities, towns, and code cities with
a population under 20,000.

The Washington Supreme Court has held that a city cannot break a public work into phasesfor the purpose
of estimating the cost of apublicworksproject, eventhough those phasesare performed at differentintervals
of time.” Instead, acity, while completing the actual project in phases, must total the cost of all phases of
the public work or purchase. If the aggregate cost exceeds the applicable bid limit, the city must bid each
phase of the project even though a given phase may cost less than the bid limit.

Bidding Laws and Projects Done by Private Parties

Cities sometimes get involved in projects that involve a private party, maybe a developer or an insurance
company. A developer, for example, may make someimprovementsand dedicatethemtothecity. Or, acity
may undertake some work jointly with a developer. Cities should use the following guidelines for
determining whether bid laws need to be followed. If the project is done completely by the devel oper and
then donated to the city, the bid laws do not have to be followed because the developer is not acting as an
agent of the city. However, asagenera rule, if aproject involvesany city money, then the entire project is
subject to the bid laws.”

7*RCW 39.04.290. The term “building engineering systems” is defined by the statute to mean “those systems where contracts
for the systems customarily have been awarded with a requirement that the contractor provide final approved specifications,
including fire alarm systems, building sprinkler systems, pneumatic tube systems, extensions of heating, ventilation, or air
conditioning control systems, chlorination and chemical feed systems, emergency generator systems, building signage systems,
pile foundations, and curtain wall systems.”

7> National Electrical Contractors Association, Puget Sound Chapter v. City of Bellevue, 1 Wn. App. 81 (1969).

7RCW 35.21.275 provides one exception; A city may assist a person who owns property abutting a street in improving the
street by providing asphalt, concrete, or other supplies or materials. The furnishing of supplies or materials, or the payment of their
cost to the property owner and the providing of municipal inspectors and other incidental personnel does not render the street
improvements a public work or improvement subject fo competitive bidding. The legislative authority must approve any such
assistance at a public meeting and maintain a public register setting forth the value, nature, purpose, date and location of the
assistance and the name of the beneficiary.
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If a developer puts in water and sewer lines at her expense and then dedicates them to the city, must she
call for bids? No. Assuming that there is no city money in this project and it is being funded entirely by the
developer, then the bids laws do not need to be followed. The fact that the improvements must be built to
city specifications does not change the answer. Even if a latecomer agreement is used, the bid laws do not
need to be followed.

A developer is required to put in a water storage tank in a development in our second class city. We
would like to have him put in a bigger tank o accommodate future growth, and he is willing to do so, if
the city pays the difference in cost. Does this project need to go out for bids? Probably, if the total cost of
the project is greater than $45,000, which is the threshold amount for public works involving two or more
trades in a second class city. Here, the developer is acting as an agent for the city. This principle is spelled
outin AGO 1978 No. 21 at p. 7, which states: “Itis axiomatic that one cannot do indirectly [avoid the provisions
of the bidding statutes] what one is forbidden to do directly.” (Material in brackets added.) Prevailing wages
must also be paid.

If an insurance company is going to spend $200,000 to repair damage fo city hall, must the bid laws be
followed? Probably. There is no statute, case law, aftorney general opinion, or administrative rule that
discusses bid laws and insurance companies. But, thereis a rule that discusses prevailing wages and work
done by insurance companies. In defining the term “public work,” as it applies in chapter 39.12 RCW (the
prevailing wage chapter), WAC 296-127-010(7)(a) states, in part:

The term “public work” shall include:

(i) Allwork, construction, alteration, enlargement, improvement, repair, and/or demolition... that is
executed at the cost of the state of Washington or of any municipality. The source of the funding
shall not determine the applicability of the statute, and may include...such sources as those
payments made through contracts with insurance companies on behalf of the insured state or
municipality. ([Emphasis added).

A Department of Labor and Industries memorandum (from Suzanne L. Mayer, Rules Officer, to Prevailing
Wage File, p. 1), written at the time the above rule was amended, explains the rule change:

This subsection also provides that payments made by an insurance company as agent for, or on
behalf of, a public agency are to be treated comparably to payments made directly by a public
agency.

If insurance companies, in funding repairs, are considered to be agents of the city for prevailing wage
purposes, they probably would also be considered agents for bid law purposes, and compliance with the
bidding statutes would be required.

If a city leases a yet-to-be constructed facility from a private party, must that private party pay prevailing
wages for the construction of the facility? Maybe. If the facility is being constructed by the private party
through a contract with the city, under which the city will rent, lease, or purchase the facility after it is
completed, and the city’s use will be of at least fifty percent of the facility, then prevailing wages must be paid.
See RCW 39.04.260.

26 The Bidding Book



Purchasing from Other Governments
and on Other Governments' Contracts

Federal Government

The authority for cities to purchase from or through the federal government is found in RCW 39.32.070 -
090. Thefirst statute states that cities are authorized to purchase equipment, supplies, materials, and other
property, without advertising, giving notice, or inviting bids. RCW 39.32.080 suspends any charter
provisions, ordinances, or policies that require bidding when dealing with the federal government.
RCW 39.32.090 requires that an ordinance or resolution be passed before any particular purchase is made
from the federal government or through a federal government contract.

Intergovernmental Purchases and Bidding

Asnoted on preceding pages, RCW 47.24.050 and RCW 35.77.020 provide authority for citiesto enter into
agreements with the county in which they are located for repair or construction of any or all of the cities
streets or bridges. No bidding requirements apply to such projects. RCW 36.75.200 providesthat a county
may expend funds for the repair, maintenance, or construction of any bridges within a city if the bridge is
essential to continuation of the county road system.

A city may acquire surplus property from another government entity without regard to bid laws.
RCW 39.33.010 authorizes such purchases “ on such terms and conditions as may be mutually agreed upon
by the proper authorities.”

RCW 39.34.080, a section of the Interlocal Cooperation Act, authorizes one public agency to contract with
another public agency to perform any function which each agency is authorized by law to perform. Under
this statute, one public entity (e.g., the state, a city, a county, a special district, etc.) could act as agent or
contractor for one or more public entities.

RCW 39.34.030, another section of the Interlocal Cooperation Act, authorizes cooperative action, including
joint purchases, by different governmental entities. An indispensable element in such interlocal contracts
is compliance with the purchasing statutes, including the bid law applicable to each public entity that isan
ultimate “purchaser” under the agreement.

Must an interlocal agreement be in place before a city may piggyback or buy off another jurisdiction’s
contract? Based upon the language of the RCW 39.04.030(5)(b), which references piggybacking off
contracts that have been “awarded,” in the past tense, and language from an informal Attorney General
memorandum, the answer seems clear that acity can piggyback after thefact. Brian Buchholz, an Assistant
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Attorney General, wrote in a 2003 memorandum:

Our current interpretation of the law is that, although such an agreement may be a good business
practiceto ensure compliancewith particul ar bid law requirements, itisnot legally necessary to have
entered an interlocal agreement prior to utilizing another entity's contract.

[O]ur interpretation of general local government bidding requirementsis that public agencies may
subsequently avail themselves of purchase contracts entered by other public agencies if (1) the
contract is determined to have been awarded in compliance with all bidding requirements of the
agency seeking to purchase, . . . [and] there is no statutory provision prohibiting the purchase.”

One of the bidding requirements, the need to provide notice for bids, was altered as to purchases made
cooperatively by legislation adoptedin 2004.” Instead of requiring noticein each of thejurisdictionsseeking
to purchase under a cooperative agreement, the notice requirement can be satisfied for al the participating
jurisdictions if the jurisdiction awarding the contract meets its own statutory requirements and either posts
thebid or solicitation notice on aweb site establi shed and maintained for the purpose of posting public notice
of bid or proposal solicitations, or provides an access link on the state's web portal to the notice.

Citiesfrequently use the authority granted in RCW 39.34.030 to make purchases through the Office of State
Procurement (OSP) of the Department of General Administration. Cities may be able to realize savings
through the OSP'squantity purchasing, although an annual subscriptionfeeischargedto participate. Inorder
to make such purchases, a municipality must enter into a written agreement (an intergovernmental
cooperative purchasing agreement) with the state Department of General Administration, a copy of which
isfiled withthecity clerk and the county auditor. (A copy of such apurchasing agreement, including annual
subscription fees, appears at the end of this publication as Appendix C.) The OSPthen sendstothecity lists
of contracts that have been entered into by that department with suppliers (vendors) and that the city is
eligibleto use. These contracts are general in nature and are obtained by the department from the various
vendors. The vendors agree to provide the same items to cities under the same terms and conditions as
provided to state agencies.

If acity decidesto make a purchase under one of the listed contracts, it notifies the department of itsintent
to do so, and the department sends the city a copy of the particular contract.”” The contract contains
instructions on the procedures used to make purchases. Under most contracts, the city or town makes the
purchase directly from the vendor. In some cases, such as the purchase of motor vehicles, the department
requires the purchase to be made through its office.

We “piggybacked” on a county contract to purchase a grader last year, having entered into an interlocal
agreement for such a purpose with the county. The county is now going to buy more graders from the
same vendor without going out for bids. Can we piggyback on this purchase? Maybe. If the city (and
county) can say in good faith that last year’s purchase was not meant to be a one-time purchase, it might
be able to argue that this year’s purchase is covered by last year's arrangement with the vendor. However,

"’ Memorandum dated April 1, 2003 from Brian Buchholz, Assistant Attorney General, to Corine Pennington, State Auditor’s
Office Manager. (Language deleted in section quoted due to change in law in 2004.)

"®Chapter 190, Laws of 2004 (RCW 39.34.030(5)).

"Cities may also receive a list of contracts, contract history, current contract information, vendor registration packets, and
other miscellaneous information by fax. The number to call to use OSP’s “Fax on Demand” program is (360) 664-2444.
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a city may not utilize a piggybacking arrangement as a means to circumvent the bid laws. The safest course
here is to solicit new bids.

Does a city have to enter a new interlocal agreement every time it makes a purchase on another city’s
contract? A separate agreement must be made with each public agency whose contract the city wishes to
purchase from. However, a city can enter an interlocal agreement with another city to cover purchases of
many different items. It does not need a separate agreement for each item.

If the city does piggyback off of another jurisdiction’s contract, must it file the authorizing interlocal
agreement with the county auditor? RCW 39.34.040 requires that, before the inferlocal agreement is
effective, it must be filed with the county auditor. Due to 2006 legislation, the agreement may alternatively
be listed by subject in the city’s web site or with some other electronically-retrievable public source.
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The Bidding Process

If, having reviewed the bidding rules and exceptions in the previous sections, a city determines that it must
go out for bids, it must follow certain procedures. It must advertise and give proper notice. After the bids
are opened, the lowest, responsible bidder must be identified. The city will contract with that firm. Each
of these steps will be discussed below, along with information on alternative processes and questions
concerning irregularities in the bidding process.

Advertising for Bids

Second Class Cifies, Towns, and Code Cifies with a Population Under 20,000

RCW 35.23.352(1) setsout the advertising requirementsfor the public works bidding processin second class
cities, towns, and code citieswith apopul ation under 20,000. The special statutesthat govern advertising for
small works rosters are discussed on pages 42-43. RCW 35.23.352(1) provides, in part:

All such contracts [contracts that require bids] shall be let at public bidding upon publication of
notice calling for sealed bidsupon thework. Thenoticeshall be publishedintheofficial newspaper,
or anewspaper of general circulation most likely to bring responsive bids, at least thirteen daysprior
to the last date upon which bids will be received.?® (Material in brackets added).

Purchases of materials, equipment, and supplies not used in connection with a public work by second class
cities, towns, and code cities with a popul ation under 20,000 al so require advertisement and closed bids, if
the cost is over $7,500 (or $15,000, if avendor list is used to get bids by telephone).®* The statute does not
specify what newspaper must be used, but cities should use the paper or papersthat are most likely to beread
by potential bidders. The statute also does not state how many days must be allowed between the time the
advertisement isplaced and the bid opening. However, acity that wishesto receive anumber of competitive
bids should allow firms a reasonable time to respond, the length depending on the complexity of the bid.

8%rior fo the passage of chapter 198, Laws of 1993, cities following RCW 35.23.352 had to publish a notice once a week for
two consecutive weeks prior to the bid opening date. Although this has been changed to require one notice thirteen days before
the bid opening, cities may want to do more than one notice to publicize the project more widely and, in many cases, will want
to allow more fime for bid submission.

IRCW 35.23.352(8) and RCW 39.04.190 as to vendor lists (discussed on pages 14-15). See also RCW 39.04.270 for a

“competitive negotiation” process as an alternative to competitive bidding for data processing and telecommunications equipment,
software, and services (discussed at pages 13-14).
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First Class Cities and Code Cities with a Population of 20,000 or More

Thefirst classcity bid statute, RCW 35.22.620, providesthat any publicwork may “ be performed by contract
pursuant to public notice and call for competitive bids.” The statute does not contain any detailed
requirements for public notice. However, first class cities and code cities with a population of 20,000 or
more that wish to receive the most competitive bids will want to choose the newspaper that will reach the
most contractors and allow enough time for responsive bids to be prepared.

First class citiesand code cities with a popul ation of 20,000 or more are not required by statute to advertise

or have sealed bids for purchases of equipment, materials, or supplies not used in connection with apublic
work, but they are usually required to do so by their charters or municipal codes.

Information fo Include in the Advertisement

Advertisementsfor bidsshoul d contain definite specificationsand proceduresfor biddersto usein estimating
their bids.?> We recommend that, at a minimum, the bid notice for a public work include the following:

* thetime and place where bids will be opened;

* thetime after which bidswill not be received;

the character of the work to be performed;

the materials and equipment to be furnished: and
» where the specifications for the project may be seen.

Although not specifically required by statute, we further recommend that the advertisement also contain the
following:

* astatement that a bid bond must accompany the bid, and

» statementsthat the city retains the right to reject any and all bids and to waive minor irregularities
in the bidding process.

Since prevailing wages must be paid on all public works performed by contract,® either the advertisement
for bidsor the specificationsfor the project should indicate that the successful bidder will be required to pay
prevailing wages for the work to be performed.

Note that bid notices for the purchase of materials, equipment, and supplies not used in connection with a
public work do not haveto include arequirement for abid bond (but abid bond may be agood idea) and may
or may not include any reference to contract documents, depending on the kind of purchase.

82See Platt Electric Supply Inc. v. City of Seattle, 16 Wn. App. 265 (1976).

83See RCW 39.12.020 and City of Spokane v. Depariment of Labor and Indusiries, 100 Wn. App. 805 (2000).

The Bidding Book 31



Questions Addressing Other Considerations

May a city include a preference for local merchants in its advertisement? In general, no. RCW 39.30.040
(to be discussed on page 37) does allow cities to take any sales tax and business and occupation tax that
a city will receive from purchasing supplies, materials, and equipment within its boundaries into
consideration when determining the lowest responsible bidder. But, in AGO 61-62 No. 41, the Office of the
Attorney General concluded that entities could not establish a policy giving local bidders a preference by
reducing their bids by some specified percentage amount in determining the lowest responsible bidder. To
do so would “be in the nature of an arbitrary classification for the benefit of a particular group without regard
to the merits of any particular case.”

May a city require that general contractors on public works projects be union contractors? In general, no.
The reasoning in AGO 61-62 No. 41 applies here also. The contract should be awarded without regard to
union status.

May a city require that all bidders attend a pre-bid meeting? Inits advertisement, a city may “strongly urge”
all bidders to aftend such a meeting. A city may feel, for example, that in order to make a responsible bid
that meets all the specifications, contractors must make a field visit to the site. However, that is the
contractors’ choice. They may still bid on the project without making the field visit. Additionally, a city might
lose a potentially low bidder because the bidder could not attend the pre-bid meeting.

May a city call for bids with deductibles because it fears all bids might be too high? Yes, if the bid
specifications are written correctly. They should state that bidders are to submit an overall bid for the project,
and then give the cost of each deductible in case it is necessary to reduce the size of the project. The
specifications should clearly indicate that the city reserves the right to accept bids on the entire project or to
reduce the size of the project if it is necessary to make it fit the budget. The order in which the deductibles
would be exercised should also be in the specifications. Note that the city may not choose a contractor and
then negotiate the deductibles. Hanson Excavating Co. v. Cowliiz County, 28 Wn. App. 123 (1981).

May a city state in its bid specifications that it “reserves the right to make such alterations in the plans or
in the quantities of work as may be considered necessary” in case all bids are over its budget? No,
because the city would have to negotiate the changes with a contractor to see what the firm would be willing
to do for the amount of money the city has to spend. Cities are not allowed to negotiate with bidders. Using
the deductible method discussed above is the way to handle budget concerns.

May the city modify the bid specifications after advertising? A city may use addenda fo modify the bid
specifications. The city should make certain that every person who received a bid packet is notified that there
is an addendum. Ifthe time period before the bid opening is short, the addendum should be sent by certified
mail. The bid opening may need to be delayed if an addendum is sent out too close to the opening date.
It is common practice to have the bidders acknowledge receipt of addenda in their proposals.

May a city prequalify bidders? Although some statutes applicable to state agencies specifically require or
allow prequalification on certain kinds of projects,® there are no such statutes for municipalities, other than
RCW 39.04.155, relating to the development of small works rosters. However, first class and code cities, with
their broad home rule powers, would not need such statutory authority unless prequalification would be
considered inconsistent with statutory competitive bidding requirements. For other cities, the absence of
statutory authority may preclude prequalification. In Manson Engineering & Construction Co. v. State, 24 Wn.

$RCW 47.60.680 requires prequalification for ferry construction and repair contracts. RCW 47.28.070 requires prequalification
for highway construction projects. RCW 39.04.155, relating to small works rosters, contemplates development of rosters of
“responsible contractors,” and provides that, to be eligible for or remain on a roster, the contractors be required fo keep current
records of any applicable licenses, certifications, registrations, bonding, insurance, or other appropriate matters.

32 The Bidding Book



App. 185 (1979), the court of appeals addressed whether the Department of Transportation could establish
prequalification requirements, in addition to those set outin RCW 47.28.070, relating to highway construction
projects. The court, in ruling that the department did not have the authority to add additional prequalification
requirements,®’ stated:

Prequadlification standards, as authorized by RCW 47.28.070, tend to limit the extent of competitive
bidding. It is the function of the legislature, not the judiciary or an administrative agency, to
circumscribe competitive bidding. When, as in the case at bench, the legislature has already
defined those limits, courts will be wary of interpreting the legislatively mandated standards so as
to further circumscribe the competitive bidding policy. Accordingly, we are not inclined to view
favorably an administrative agency’s attempt to extend its authority by asserting prequalification
standards in excess of those specifically provided by statute.

The Manson court's reasoning may be equally applicable to second class cities and to towns, which do not
share the broad home rule authority of first class and code cities.

We note that the 2006 Standard Specifications for Road, Bridge, and Municipal Construction, Section 1-02.1
(including the APWA Supplement provision), authorizes a prequalification procedure. This would not,
however, provide sufficient authority for second class cities and towns, when adopting the Standard
Specifications, to prequalify bidders.

May a city receive a bid by fax? RCW 35.23.352(1) requires that second class cities, fowns, and code cities
with a population under 20,000 receive “sealed” bids. Obviously, if a bid comes by fax, it is not sealed. Of
course, a contractor could send the bids by fax to an agent and have the agent seal the documents and
deliver them to the city.

The statutes do not address the issue of sealed bids for first class cities and code cities with a population of
20,000 or more. However, unsealed bids might be viewed by interested parties in advance of the closing
of the bid process and give undue advantage to another bidder. To be safe, all cities should probably require
sealed bids for public works projects. Faxed bids might be considered for equipment, supplies, or other
standard items.

Our society is in a transition phase concerning accepted methods for transmitting documents. Just as some
courts now allow the filing of legal documents to be done by fax, there is liftle reason to doubt that alternative
methods for transferring bid documents will become legally acceptable in the future. Until fax or other
electronic transfer of bid documents is statutorily permitted or judicially authorized, it is advisable to require
a means of transfer that does not jeopardize the privacy of bid documents or allow any dispute concerning
the authenticity of bid documents.

Bid and Performance Bonds

Second Class Cifies, Towns, and Code Cifies with a Population under 20,000

Bid bonds are required on public works projects to help ensure that a bid has been made in good faith and
that the bidder will enter into acontract if hisor her bid isaccepted. RCW 35.23.352(1) providesthat each
bid must be accompanied by a bid proposal deposit in the form of a cashier's check, postal money order, or
surety bond to the council for asum of not lessthan five percent of the bid amount, including salestax. The
statute adds that “no bid shall be considered unless accompanied by such bid proposal deposit.” Bid

85See also AGO 1993 No. 19, in which the Attorney General addressed the issue of whether insfitutions of higher learning
could require that contractors have an apprenticeship program as a prequalification. The opinion, citing the Manson case, said
that, absent statutory authority for a prequalification requirement that contractors have an apprentice program, universities and
colleges did not have the authority to impose one.
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bonds are not required when small works roster procedures are used, however, as those procedures are “in
lieu of” the procedures set by RCW 35.23.352, which requires bid bonds.

After bids are opened and the contract is awarded to the lowest responsible bidder, as required by
RCW 35.23.352, the bid proposal deposits or bid bonds are returned to the unsuccessful bidders. The
successful bidder'sbid bond or deposit isretained until the bidder entersinto acontract with the municipality
and furnishes a performance bond in the full amount of the contract price. If the successful bidder failsto
enter into acontract with the municipality and does not provide a performance bond within ten days of being
notified of the bid's acceptance, the bidder generally is required to forfeit the bid bond or deposit.®®

First Class Cities and Code Cities with a Population of 20,000 or More

Thereis no similar statutory requirement of bid bonds for first class citiesin RCW 35.22.620, but several
charters,®” aswell as some ordinances, require bid bonds or deposits of five percent of the bid be submitted.
Code cities with a population of 20,000 or more, which follow the first class city bid laws, are also not
required to ask for bid bonds. Nevertheless, bid bonds are highly recommended.

Performance Bond's for All Cities for All Public Works Contracts

RCW 39.08.010 provides that a municipality must require a performance bond whenever it entersinto a
public works contract, to ensure that the job will be completed and that all workers, subcontractors, and
supplierswill be paid. This performance bond requirement applies to al public works contracts, whether
or not let pursuant to competitive bids.

RCW 39.08.015 subjectscitiesto claims of “laborers, material men, subcontractors, and mechanics,” if city
officialsfail to obtain therequired performance bond. Inlieu of aperformance bond on contracts of $25,000
or less, RCW 39.08.010 allows a city, at the option of the contractor, to retain fifty percent of the contract
for aperiod of thirty daysafter thedate of final acceptance. Thisstatuteisintended to help small contractors
who may have trouble getting a bond.

The Bid Decision

Deciding whom to award the bid to (if, indeed, it is awarded) has a number of components. The bids are
opened at the place, date, and time set out in the bid package. If the bid is complicated, city staff may
summarize the bids before presenting them to the city council. (Note that in some cities the council has
adopted policies and procedures that permit staff to award some bids.®) The council, perhaps again with
staff assistance, must determine the lowest responsible bidder. Some bids may involve errors, omissions,
or other irregularities. Decisions must be made on how to deal with these irregularities. Finally, the city
must award the bid to the lowest responsible bidder or reject all bids. 1t may not negotiate with any of the
bidders. Theseissues and others are discussed in the questions and answers below.

8See the discussion of “bid amount errors” on pages 39-41 for the circumstances under which a bidder may not have to
forfeit his bid bond.

¥For example, see Tacoma City Charter, Art. VII, Sec. 7.11; Seattle City Charter, Art. VII, Sec. 2 and Seattle Municipal Code Sec.
10.48.010.

88See, e.g., Seattle Municipal Code Sec. 20.60.110.
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May we consider a bid submitted by a contractor who does not have a Washington contractor’s license?
Maybe. If a contractor registers before entering into a contract, the conditions of RCW 39.06.010 that require
that contracts be executed with registered contractors are met. Note, however RCW 18.27.020 (2) provides
that it is a misdemeanor for a contractor to submit a bid unless registered with the state. Additionally,
RCW 18.27.230 provides for the issuance of an infraction if the contractor is not licensed. RCW 18.27.320
states that an infraction will be dismissed once the contractor registers; dismissal of the infraction would not
affect the misdemeanor.

May the bid opening be delayed? Yes, but the bidders must all be notified. The city should give all bidders
the opportunity to withdraw their bids (the postponement might make this project interfere with another
contract) or, if they wish, withdraw and resubmit the bid (the cost of some equipment might have changed)
before the new bid opening date and time. For long delays, the city should probably just return all bids.
Contractors who wish to resubmit may do so before the new date and time.

Must the bid opening occur at a council meeting? No. Bids must be opened in public at the time and place
given in the advertisement, but they do not have to be opened at a council meeting and no councilmembers
need be present at the bid opening.

Defermining the Lowest Responsible Bidder

RCW 35.23.352 requiresthat contractsin excessof certainlimitsbeawarded to thelowest responsible bidder
for apublic worksproject or for the purchase of materials, equipment, or supplies. Althoughthereisno such
specific requirement for first class cities and code cities with a population of 20,000 and over, general
competitivebidding principlesrequireit. Also, variouscity chartersrequirethat contractsbe awarded tothe
lowest responsible bidder,® the lowest and best responsible bidder,® the lowest and best bidder,” or the
lowest most responsible bidder.*

“Responsible” should not be confused with being “ responsive.” Responsivenessisdetermined at the outset
of the bid review process. Hasthe bidder submitted a bid that is consistent with the specifications and call
for bids? If the bid is not consistent, it is nonresponsive and should not be considered. A responsive hid,
however, may be made by a person or firm that is not responsible, that is, the bidder for avariety of reasons
may not be able to perform as required.

In determining who the lowest responsible bidder is, the city council is given relatively little discretion.*
Thereisno similar provision in the first class city bid statute concerning what city officer or body should
award the contract, so charter or ordinance provisions would govern. See also McQuillin, Municipal

®Richland City Charter, Art. V, Sec. 5.08; Aberdeen City Charter, Sec. 46.
?Tacoma City Charter, Art. VI, Sec. 7.11.

?ISeattle City Charter, Art. VII, Sec. 2.

92\/ancouver City Charter, Art. VI, Sec. 6.10.

*RCW 35.23.352, provides in part:

The city council or commission of the city or town shall let the contract to the lowest responsible bidder or shall have power
by resolution to reject any or all bids and to make further calls for bids in the same manner as the original call....
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Corporations, §29.73a et seq. (3rd ed.). The award decision, if made in good faith, will not be subject to
interference by the courts, unless it is arbitrary or there is an indication of fraud.*® However, if the city
council awards a contract to abidder other than thelowest bidder, it should includethe reasonsfor itsaction
in the council minutes or otherwise memorialize them.

RCW 43.19.1911 gives criteria that the state must follow in determining the lowest responsible bidder.
Although thereis no similar statute for cities, these criteria provide useful guidelines:

1. The ability, capacity, and skill of the bidder to perform the contract or provide the service.

2. The character, integrity, reputation, judgment, experience, and efficiency of the bidder.

3. Whether the bidder can perform the contract within the time specified.

4. Thequality of performance of previous contracts or services.

5. The previous and existing compliance by the bidder with laws relating to the contract or services.
6. Such other information as may be secured having a bearing on the decision to award the contract.

A city may want to consider abidder'sability to perform. Indetermining whether abidder isableto perform,
the city may want to review the bidder's financial resources. A bidder who lacks adequate financing to
complete the required work may cause project delay and inconvenienceif, for example, because of afailure
of finances, the city must seek performance through a performance bond or be required to re-bid the proj ect.
A review of the bidder's ratio of assetsto liabilities, working capital, cash flow projections, credit ratings,
profitability and liquidity may assist in determiningwhether aparticul ar bidder isfinancially ableto perform.

The ability to comply with ascheduleisalso afactor in considering responsibility. Doesthe bidder have an
adequate workforce available to perform the work? Is the bidder hampered by strikes? Having adequate
facilities, equipment, licenses and permits necessary to perform the required tasks (or not) can also be a
factor in determining responsibility. Of course, even though there may not be the present ability to perform,
the bidder may be able to do so by the time performance isrequired. Past performance can be evaluated in
determining responsibility.

“Social criteria” may also be taken into account in determining responsibility; for example, compliancewith
affirmative action requirements formerly was allowed to be a distinguishing characteristic.®

Further, compliancewith RCW 39.30.060, when applicable, isrequired for abid to be considered responsive.
That statute specifies that every bidder for a public works contract over $1,000,000 must submit, with the
bid or within one hour of the published bid submittal time, the names of all the subcontractors with whom
the bidder will subcontract for heating, ventilation and air conditioning, plumbing, and electrical work. If
such alistisnot provided, the bid is considered nonresponsive and therefore void. If the general contractor
doesnot plan to use covered subcontractors, it isnot required that the bidder do anything to comply with this
statute.

%*see Chandler v. Offo, 103 Wn. 2d. 268, 275 91984).

% Electrical Contractors v. Pierce County, 100 Wn.2d 109 (1983). The court held that rejection of bids due to failure to meet
published affirmative action guidelines did not present a danger of fraud, collusion, or favoritism; rejection in such an instance
would be for “good cause.” Please note, however, after passage of I-200, compliance with affirmative action would no longer
be allowed for determining responsibility.
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To determine the lowest responsible bidder, cities might find it helpful to include a*“ Statement of Bidder's
Qualifications’ aspart of the bid documents. This statement normally requests both financial and technical
experience summaries and a bank reference. A good rule of thumb to use when considering whether to
accept abid other than thelowest one: Would aprivate businessdeterminethat thisfirmwould bethe best
one to satisfactorily complete the project at the lowest cost?

Preferences. RCW 39.30.040 allows (but does not require) cities, in determining the lowest bid, to consider
thetax revenuesthat are generated by apurchase of supplies, materials, and equi pment, including thosefrom
alocal salestax or from agross receipts business and occupation tax. If acity considersthesetax revenues,
it must consider the taxes it would receive from suppliers located both within and without its boundaries.
Since most cities that levy business and occupation taxes require all firms doing businessin the city to pay
the tax, the only tax advantage alocal firm might have will be salestax paid. The bid award must be made
to the lowest responsible bidder after the tax revenue has been considered.

Citiesmay also give preference to products made of recycled materials or to products that may be recycled
or reused.”® Rather than invoke this preference in an arbitrary manner, the city council should establish a
policy that states what percentage preference will be given for various products.”’

If either of these preferences will be used to determine the lowest bidder, that fact should probably be
mentioned inthebid documents. Remember, other “local preferences’ favoringlocal businessesintheaward
of a contract are not allowed.*®®

May our city accept the second lowest bid for a computer contract if the lowest bidder is located quite far
away? The city is concerned that it will not receive as good service from the distant company. This may or
may not provide a basis for not accepting the low bid, depending upon the specific circumstances. The city
should not just assume that service would be a problem simply because of the bidder’s location. However,
if the city reasonably determines, and makes appropriate findings, that the low bidder will not be able to
adequately provide the required service, it may reject the low bid. In addition, the alternative, competitive
negofiation process provided by RCW 39.04.270 for procurement of computer equipment and software by
second class cities, towns, and code cities with a population of under 20,000 provides that “[flhe award shall
be made to the qualified bidder whose proposal is most advantageous to the municipality with price and
other factors considered.” (Emphasis added.) Ability to service the purchased equipment would probably
be one of the factors that a city could consider when awarding a contract under the procedure authorized
by this statute.

The lowest bidder is a firm that did not finish a previous contract with the city on fime. May we choose
a higher bidder? Probably. A responsible contractor finishes projects in a timely manner. However, if the
reasons the contractor was late were beyond its control, the city might have to give it the bid. The problem,
of course, is that the city and contractor may have differing views on what happened on the previous
contract.

%See RCW 35.22.610(10), RCW 35.23.352(11), and RCW 39.30.040.

Richard N. Little, Jr., “Selected Problem Areas in Public Bidding,” Legal Notes, Information Bulletin No. 488 (Municipal
Research and Services Center), 1994, p. 6-6. This is just one of the many excellent points made in this article upon which this
section draws heavily.

%see AGO 61-62 No. 41.
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Accepting or Refecting the Bid

Assuming that there are no bidding irregularities (see next section), the city, after opening the bids, must
award the contract to the lowest responsible bidder or reject all bids.

But for the exception noted below, a city may not negotiate with the bidders once the bids have been
submitted and opened. In Platt Electric Supply, Inc. v. Seattle, 16 Wn. App. 265 (1976), the City of Seattle
invited bidson light bulbs. The advertisement for bidsallowed biddersto set their own specifications. Platt
submitted the lowest bid and Seattle offered to award the contract to Platt if it would lower its bid. Platt
refused. Seattle then negotiated with the fourth lowest bidder out of afield of seven, eventually awarding
the contract to that bidder. Seattle's justification was that this bidder had a better warranty and was,
therefore, the best bidder. The court of appeals held the contract was void for either of two reasons: (1) the
bidding laws were violated when the advertisement for bids alowed the bidders to set their own
specifications, and (2) the city had negotiated with a bidder after the bids were submitted and opened. The
court observed that both of these practices undermined the competitive bidding process. If bidders were
allowed to set their own specifications, bids would not be comparable and there would be no objective
criteriaon which to award the contract. Negotiationswith biddersafter bidding hastaken place undermines
thefairnessof the bidding processby not allowingall biddersto submit bidsonthe contract that iseventually
awarded.*

Exception. Second classcities, towns, and code cities with a popul ation of under 20,000 are released from
the requirements of the bid laws if no responsive bids are received.'® They may talk to contractors or
suppliersand negotiate with them or they may performthe project using city employees. Althoughnosimilar
statutory provision ismadefor first class cities and code citieswith apopul ation 20,000 or over, they would
have such authority based on their broad home rule powers.

We put a contract for a gas lawnmower for our parks department out to bid. The low bid was for a
lawnmower with a diesel engine, and we think that we prefer the diesel engine. May we accept the bid?
No. This bid is not responsive to the bid specifications. If the city wants a lawnmower with a diesel engine,
it should reject all bids and re-advertise.

All the bids were higher than we expected. May we negotiate with the lowest responsible bidder? No.
The city must reject all bids; negotiation with bidders is not allowed. The city may want to reduce the scope
of the project and advertise again.

Must the council make the award of the contract? Yes, unless the council has passed an ordinance
allowing administrafive staff fo award confracts. Many municipal codes have provisions that allow
administrative staff to make awards for certain kinds of projects under certain dollar limits.

See also Contractors v. Ellensburg School District, 96 Wn.2d 806 (1982); Hanson Excavating v. Cowliiz County, 28 Wn. App.
123 1981).

1%Rew 35.23.35201).
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Profest of Contract Award

If the contract is subject to competitive bidding, and the city receives awritten protest from a bidder within
two full business days following the bid opening, it may not award the contract to anyone other than the
protesting bidder without first providing written notice at least two full business days of itsintent to execute
acontract.'®*

Bidding Irregularities
Errors in Bid Procedures or in Complying with Specifications

A bid must substantially comply with the applicable procedures or specificationsif it is to be considered.
If it does not, the bid must be rejected. However, an “insubstantial variance” from certain specifications or
procedures will not prevent acity from considering abid. Asageneral rule, animmaterial or insubstantial
variance is one that does not give a bidder a substantial advantage over the other bidders.

» Exampleof insubstantial variance: inRhine, Inc. v. Tacoma, 13 Wn. App. 597 (1975), the court
concluded that thelatefiling of abid bond wasan insubstantial variancethat could bewaived by the
city because it did not give the late bidder an advantage over the others.'%

* Exampleof substantial variance: in AAB Electricv. Sevenson Public School District, 5Wn. App.
887 (1971), the court held that the failure to sign a bid was a substantial variance that justified the
city'srejecting thelow bid. The court noted that this defect would givethe bidder who failed to sign
the bid an advantage over the other bidders. This bidder could choose not to enter into a contract,
if accepted as the low bidder, without having to forfeit his bid bond because his bid was unsigned.
The other bidders, who had properly signed their bids, would forfeit their bid bondsif any of their
bids were accepted and they failed to enter into a contract.’®

Inasimilar vein, the court in Land Construction v. Shohomish County, 40 Wn. App. 480 (1985), concluded
that asubstantial variance existed whereabidder included, asasubcontractor, awomen'sbusinessenterprise
(WBE) that was not certified as required by the specifications. The court saw in this circumstance an
advantage over other bidders, because the bidder would have to substitute a certified WBE in order for the
county to accept the bid and the bidder could therefore decide not to enter into the contract if it thought the
bid too low.

Bid Amount Errors

Bid amount errors are of two types: (1) thosethat favor acity, wherethe bidder makes amistake that causes
the bid to be lower than it should be, or (2) those that favor a bidder, where the mistake causes the bid to be
higher than it should be. These errors, which are relevant only when they affect the lowest responsible bid,
are governed by some general rules, asfollows:

19%2cW 39.04.105.

192506 also Gostovich v. City of West Richland, 75 Wn.2d 583 (1969); Farmer Consiruction v. State, 98 Wn.2d 600 (1983).

"B\ Farmer Construction v. State, supra, however, the failure to sign the bid did not invalidate the bid where the bid bond,
which made reference to the bid, was signed (and the bid document made reference to the bid bond). See also £astside Disposal

v. Mercer Island, 9 Wn. App. 667 (1973).
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* A bidder is bound by the bid amount. The courts will not reform (that is, correct) a contract
because of an error, even an obvious one, in the amount bid.

Example: InJ. J. Welcome & Sons Construction v. Sate, 6 Wn. App. 985 (1972), the court refused
to reform a contract based on abid that was $10,000 short as aresult of amistake made by Western
Union in transmitting a tel egram, even though the mistake was not noticed until after the bidswere
opened. Thecourt, at page 990, noted that the state highway commission was statutorily foreclosed
from any post-bid opening revision, concluding that:

granting reformatory relief in thisinstance would open the door in asensitive areato factual
review of bid-letting procedures which would adversely invade the safeguards surrounding
the competitive bidding system and the confidence which contractors and the public have
initsfairness.

» Acityisnot necessarily bound by thebid amount. In Red-SammMiningv. Port of Seattle, 8 Wn.
App. 610 (1973), the low bidder submitted abid that the port determined was cal culated incorrectly
and was actually over $96,000 | ess than the submitted total. The port refused to award the contract
at the higher amount and threatened the bidder with forfeiture of the bid bond if it did not accept the
bid award at the lower amount. The bidder elected to accept the contract at the lower amount, but
then sued the port, claiming that it entered into the contract at the lower amount under duress. The
court rejected the bidder'sclaim, becauseit had decided to enter into the contract rather than refusing
theaward at thelower figure and rai sing equitable defenses (duress), if the port had sought forfeiture
of the bid bond.

Does the Red-Samm case mean that a city, when confronted with an obvious error that favors the
bidder, can force the bidder to accept the contract at the correct amount? Probably the best that can
be said is that it depends upon the circumstances and how a court might look at the equities of the
situation and resolve the apparent inconsi stency between the Red-Samm and J.J. Wel come cases.'™

* The bidder who submitted the erroneous low bid may withdraw the bid, at the risk of
forfeiting the bid bond. In Puget Sound Paintersv. State, 45 Wn.2d 819 (1954), the low bidder
submitted an erroneous bid as a result of a mistake made in estimating the cost of performing the
proposed contract. After the bid was accepted, the bidder immediately realized the mistake and
notified the state. The bidder was successful in asuit to recover itsbid bond. The court stated that
following factors should be considered in determining if abidder can berelieved of his contractual
obligations (and not forfeit the bid bond) after submitting an erroneous low bid:

» whether the bidder acted in good faith,
* whether the bidder acted without gross negligence,

* whether the bidder was reasonably prompt in giving notice of the error in the bid

1%he 2006 Standard Specifications for Road, Bridge, and Municipal Construction, at Section 1-03.1, provide that the
confracting agency “will check” bid proposals “for correctness of extensions of the prices per unit and the fotal price,” and that “the
total of extensions, corrected where necessary, will be used . . . for award purposes and to fix the amount of the contract bond.”
The APWA Supplement for this section provides a procedure for a bidder fo claim error (presumably other than in adding up the
unit prices) affer the bids have been opened, and for agency review of the claimed error. If the contracting agency concursin the
claim of error, the bidder is relieved from performing the contract without forfeit of the bid bond.

No court case involving a unit price error correction under this section of the Standard Specifications has been reported. The courts

may not have a problem with this limited error correction mechanism, given that the specifications expressly provide for it, the
correction involves only adding up the unit prices, and the procedure applies automatically to all bid proposals.
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* whether the bidder will suffer substantial detriment by forfeiture
* whether the other party's (i.e., the city's) status has not greatly changed, and
» relief from forfeiture will cause no substantial hardship on that party.

Any low bidder who claims an error and fails to enter into a contract (even if the bidder is not
required to forfeit itsbid bond) is prohibited from bidding on the same project, if a subsequent call
for bidsis made.'®

The bidder sent her bid by express mail and it arrived at our post office before the bid opening. However,
through someone’s error, it was not delivered to city hall until after the bid opening. This bid was lower
than the others. May we award the contract to her? The city can probably waive this bidding irregularity.
The bidder took the appropriate steps to have her bid arrive in time, and the delay in the city’s receipt of the
bid did not give the bidder any advantage over the other bidders.

May a city accept a bid when the bid bond language in the bid varies from the required bid bond
language in the call for bids? The language that the bidder used would have allowed the bidder to put up
a smaller bid bond than other bidders under some circumstances. This could be seen as an advantage to
that bidder and this irregularity should not be waived.

May the low bidder be allowed to withdraw a bid if he made a mistake in his bid calculation? As
discussed above, in Puget Sound Painters v. Stafe, the court held that the bidder could be relieved of his
contractual obligations without having to forfeit his bid bond, based on the court’s consideration of five
factors. From a practical standpoint, it probably makes sense for the city to be lenient when reviewing a
situation where an honest error has been made because the bidder, if compelled to execute his contract,
may try recouping its losses in other ways, such as through the use of change orders.

A bidder called, saying that she had inadvertently left out the light bar in her bid for a police car. The bids
have not yet been opened. May we allow her to amend her bid? Probably. The testis whether allowing
the amendment would give this bidder an advantage in the bidding process. Since she does not know what
others bid, she has gained no advantage.

Our town council misread a bid and did not award the bid to the lowest responsible bidder. May we
withdraw the acceptance and award the bid to the lowest bidder? Since there is no legitimate reason for
rejecting the lowest bid and accepting a higher one (even by mistake), the acceptance of the bid is probably
invalid and should be withdrawn. We cannot guarantee, however, that the fown will not incur liability for
withdrawing the award. But, if only a few days have passed, probably no damages have been incurred by
the bidder that was mistakenly awarded the bid. An analogy may be drawn to the situation where a bidder
makes a mistake (see Puget Sound Painters v. Statd) and is allowed to withdraw the bid without penalty.

When we opened the bids for a public works project, we noficed that the high bidder had made an
arithmetic error and, after correcting for that error, he is the low bidder. May we reform his bid and award
him the contract? No, this would not be fair to the other bidders. The city should either ignore this bid and
award the contract fo the next lowest bidder or reject all bids and start over.

Caveat: if the Standard Specifications were used, a correction in any error in adding up the unit prices may
be permissible. See footnote 104. Under this Standard Specifications procedure, however, all bid proposals
are checked for accuracy in adding up unit prices, prior to the bid award.

RCW 35.22.635, 35.23.352, and 39.04.107.
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Alternative Public Works Contracting Processes

Whilethetypical bidding processfor publicworks projectsinvol vesthe devel opment of specifications, acall
for bids, and a contract award to the lowest responsible bidder, there are some more specialized, alternative
procedures that have been statutorily added in recent years. For example, all cities may use small works
rosters or limited public works project procedures.'® These newer, alternative procedures are discussed in
the following paragraphs.

Small Works Roster

Small worksroster procedureswere substantially revised by the 2000 L egislature.”®” Now, when the contract
amount for a public works project is $200,000 or less, a city may follow the small works roster process for
construction of a public work or improvement as an alternative to the genera competitive bidding
requirements.'®

A small worksroster lists contractors who have requested placement on the roster and who, whererequired,
areproperly licensed or registered to performwork inthisstate. RCW 39.04.155(2) describesthe procedures
that a city must follow if it chooses to use a small works roster.'®

» A city must publish anotice of the existence of its general small worksroster or rosters (if the city
choosesto have different rostersfor different kinds of work) in anewspaper of general circulation,
at least once ayear, and the city must solicit names of contractors for the roster(s).

* Thecity council must establish aprocedure for securing telephone, electronic, or written bidsfrom
the contractors on the roster who have the necessary qualifications to competently complete the
particular project.

* Invitations for contractors to submit bids must include an estimate of the scope and nature of the
work to be performed and alist of the materials and equipment to be furnished; detailed plans and
specifications need not be included in the invitation.

*  Quotations may be invited from all appropriate contractors on the appropriate roster.

» Alternatively, quotations may be sought from at | east five contractors on the appropriate roster who
have indicated the capability of performing the kind of work being sought.*'

]OéLegisIoﬁon providing for demonstration projects that utilize the design-build concept currently exists. See chapter
39.10 RCW. However, the criteria for cities eligible to participate in such projects are severely restricted, and any contract entered
info under the statute’s provisions must be entered into by March 1, 2006. The sections of the chapter providing for the
demonstration projects are repealed effective July 1, 2007.

17Chapter 138, Laws of 2000.

108500 RCW 35.22.620(7) for first class cities and code cities with a population of 20,000 or more, and RCW 35.23.352(3) for
second class cities and towns and code cities with a population of less than 20,000.

1%See Appendix B for sample resolutions establishing small works roster procedures.

"0 the alternative process is used, the city should distribute the invitations for quotations in a manner that will equitably
distribute the opportunity, that is, not favor one contractor over another. If the estimated cost of the work is from $100,000 to
$200,000 and the city must chooses to solicit bids from less than all the appropriate contractors, it must nofify the other contractors
on the roster that quotations are being sought. Notice may be published, mailed out, or sent by facsimile or other electronic
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*  Whenever possible, the city must invite at least one proposal from aminority or woman contractor
who must otherwise qualify under this section.™

» After the bids have been submitted, the city or town must award the contract to the contractor
submitting the lowest responsible bid.**

* Immediately after an award is made, al bid quotations submitted must be recorded and made
available to the public for inspection, or the bid figures must be supplied in response to telephone
inquiries.

* Atleast onceevery year, the city must make alist of the contracts awarded available. Thelistsmust
contain the name of the contractor, theamount of the contract, abrief description of the public work,
and the date of the award.**®

Small worksroster proceduresare“in lieu of the procedures” for competitive bids on public works projects.
Therefore, specific requirements, such as those relating to advertising for bids or regarding bid deposits,
required by RCW 35.23.352(1), are not mandatory for small worksroster contracts. Performance bondsare
prescribed in RCW 39.08.030, not RCW 35.23.352(1) or RCW 35.22.620; therefore, they are required on
small works roster projects, even though bid bonds are not. Since the work will be performed by contract,
the requirement to pay prevailing wages remains. Although not required, bid bonds are recommended to
ensure that the contractor enters into the contract.

Our city has not received many responses from our advertisement for firms wishing to be on our small
works roster. May we contact firms directly? Yes, a city may directly contact the firms and encourage them
to submit their names for placement on the city’s small works roster.

Is it true that a city does not need to ask for a bid bond on small works roster projects? Yes. But, what the
statutes allow is not always good business practice. Many cities require bid bonds on small works roster
projects to provide compensation for costs incurred in the event that the contractor chosen does not sign a
contract.

means. The notice requirement only applies if the work is estimated to cost between $100,000 and $200,000; there is no similar
requirement when the estimated cost is less than $100,000.

RCW 39.04.160. Inview ofthe passage of Initiative 200in 1998, itis not clear that this requirement is enforceable, as it could
be construed as “preferential treatment.” An issue paper from the Attorney General’s office dated October 16, 1998, however,
suggests that a court may distinguish such an outreach program, one which merely expands the pool of qualifying participants,
from the use of selection goals, one which merely expands the pool of qualifying participants, from the use of selection goals,
which more likely is a form of preferential treatment.

"Eor a discussion of how fo determine “the lowest responsible bid,” see pages 35-37.

Brew 39.04.200.
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Limited Public Works Projects Process™

L egislation wasadopted in 2001 to provide an alternativeto the small worksroster proceduresfor “limited
public works projects,” that is, projectsfor construction, alteration, repair, or improvement of real property
costing less than $35,000. The city may contract for such projects without use of asmall worksroster or the
advertisement for bids, if certain steps are followed. The city must solicit either electronic or written
guotations from a minimum of three contractors listed on an appropriate small works roster and award the
contract to the lowest responsible bidder. After the award, the quotations reviewed must be open to public
inspection and available by electronic request.

In making the contract award, the city should attempt to distribute the opportunities for contracts to
contractors willing to perform the work within the geographic area. The city is required to maintain alist
of the contractors that were contacted and the contracts awarded under the process during the previous
twenty-four month period. Performance and payment bonds, aswell as retainage requirements, are waived
for limited public works projects. If the city isrequired to pay a subcontractor, laborer, mechanic, supplier
or material man on the contractor's behalf, it may recover its payment from the contractor.

Performance-Based Contracts for Energy Equipment

Cities may enter into performance-based contracts when contracting for certain energy services and
equipment. (A “performance-based contract” isacontract that provides for payment only if there are cost
savings.''® “Energy equipment and services’ is defined to mean equipment and services that are expected,
upon installation, to reduce the energy use or energy cost of an existing building or facility.*") To acquire
such equipment, services or supplies, the city need not follow a competitive bid process. Instead, the city
announces its requirements and seeks proposal sto meet those requirements. Using evaluation criteriait has
established, the city then negotiateswith the person or firm that has submitted the* best proposal” according
tothecriteria™® If the city isunableto devel op asatisfactory contract with that person or firm, it may select
the next best firm and negotiate with it until a contract can be agreed to or the selection process is
terminated.**

Job Order Contracts

A “job order contract” isacontract between acity, with a population of 70,000 or more, and aregistered or
licensed contractor, throughwhichthe contractor agreesto provideservicesof anindefinite quantity for work
anticipated to arise over afixed period of time.”® Use of job order contracts are designed to reduce the total
lead timefor and the cost of the required work through the use of unit pricing and work orders. For example,

MpCW 39.04.155(3).

"SChapter 284, Laws of 2001.

506 RCW 39.35A.02014).

Wsee RCW 39.35A.020(1).

8pCW 39.35A.030(2).

5514,

120CW 39.10.020(4) and 39.10.130.
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if the city recognizesthat over the course of ayear it may need the servicesof an electriciantoinstall lighting
at various city facilities, rather than seeking bids on a case-by-case basis, the city might obtain ajob order
contract with an electrician and then, when aspecific need arises, issueawork order to the el ectrician to have
the work performed. Before acity can usejob order contract procedures, following public notification and
a hearing, it must determine that the use will “serve the public interest by providing a substantial fiscal
benefit.”*?* The contractsare awarded through the application of evaluation factorsto the proposal sreceived
in response to arequest for proposals.*?? Unless extended through |egislative action, the job order process
is scheduled for repeal on July 1, 2007.%%

Design Build and General Contractor/Construction Manager Procedures

Cities with a population over 70,000 may use design-build and general contractor/construction manager
proceduresto contract for public works.*** Useof either procedurefirst requires public notification, apublic
hearing, and review to determine whether the use of such procedures will serve the public interest by
providing a substantial fiscal benefit.* Unless these processes are extended through further legislative
action, they will cease to be available July 1, 2007.

Thedesign-review process allowsacity to contract for both the design and construction of afacility, portion
of afacility, or other item specified in the contract. The contract is awarded through a competitive process
using the public solicitation of proposals for design-build services. The call for proposals must contain a
detailed description of the project, the reasons for the design-build procedure, a description of the
qualifications required, a description of the process for evaluation of qualifications and proposals, theform
of the contract to be awarded, and any other relevant information to the project.**® The proposals are to be
evaluated by a committee which will choose three to five finalists to submit best and final proposals; the
contract will be awarded from these proposals, or all proposals may berejected.*”” Thefirm selected isthen
required to submit a performance and payment bond, while the other finalists are to paid an honorarium in
an amount “ sufficient to generate meaningful competition among potential proposers.”?

A general contractor/construction manager isafirmthe city selectsand with whom it negotiates amaximum
allowable construction cost, guaranteed by the firm, which is selected after advertisement and competitive
bids. The firm provides services during the design phase and acts as the construction manager and general
contractor through the construction phase.*® The process used for selection of afirmissimilar to that used
to select adesign-build contractor, discussed in the above paragraph. The maximum allowable construction
cost is negotiated by the city and the firm selected after the scope of the project is determined. That cost is

1Zl2cw 39.10.030.

122506 RCW 39.10.130.

1B3pcW 39.10.902.

1242CW 39.10.051 and 39.10.061.

125ReW 39.10.030.

126pCW 39.10.051(4).

127CW 39.10.051(5)-(6).

1Z8cW 39.10.051(6).

129w 39.10.0611).
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used to set the guaranteed contract cost. Subcontract work requires competitive bids. The contract award
may include an incentive clause, not to exceed five percent of the maximum construction cost, to be awarded
for savings of either time or cost or both.**°

RCW 70.150.030-.070 provides an alternative and additional means by which a city can obtain servicesto
design, finance, construct, own, operate, or maintain water pollution control facilities.

10RcW 39.10.061(8).
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Other Bidding Issues

Change Orders

Any alteration to aproject during construction that is not consistent with the bid specifications upon which
the contract was awarded isa“ change order.” If, for example, during construction of abuilding foundation
additional excavationwork isrequired to avoid unstable soil conditions, the additional excavationisaresult
of a change in conditions, and the added cost to the contractor may be covered by a change order. If
machinery anchors must be relocated to accommodate a piece of machinery that has been ordered, the
relocation isachange order. If, during construction, a building must be redesigned to meet new federal or
state standards, such as for access for the handicapped, the redesign and additional work is a change order.
Conversely, reductions in work may result in a change order that will provide a credit to the city.

When doesthe additional work required by achange order require competitive bids? Thereisno Washington
authority on this issue, and the authority from other jurisdictions appears to be split as to the need for
competitive bids. However, according to one legal commentator, the “better cases’ favor the position that
bids are not required when unforeseen extrawork becomes necessary under avalid preexisting contract.*
In Home Owners Constructionsv. Glen Rock, 34 NJ 305, 169 A.2d 129, 134 (1961), it isstated, for example:

In the course of a construction contract, bona fide emergencies may well arise and incidental
aterationsmay well berequired. When theresulting additional expendituresare reasonable and are
conscientiously viewed as being in fulfillment of the original undertaking rather than as departing
therefrom, it would clearly be contrary to the public interest to halt the undertaking and call for
bidding with respect to the additional work entailed by the emergency or incidental alteration.

Citing the above case, Antieau comments:

Bid requirements should not be construed so strictly as to divest alocal government of the power
to let extra work required by unanticipated developments in the performance of a construction
contract, or to make minor changes and additions after a contract has been awarded. If the local
government has no latitude whatever in authorizing changes in materials or small additions when
necessary or desirable, the public interest may well be jeopardized. (Citations omitted.)*

Antieau, however, does recognize that there must be some limitations placed on change orders not requiring
bids:

1A Anfieau, Municipal Corporation Law, §10.34 at p.10-96; see also McQuillin, Municipal Corporations, §29.119.10 (3rd ed.).

B4, at page 10-97.
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The generally accepted rule isthat where a statute requires that a contract for public work shall be
let to the lowest responsible bidder, a municipal corporation cannot evade the law by making
substantial changesin the contract after it has been award pursuant to the law. Any substantial and
material departurefromthe specifications, beneficial to the successful bidder, inthecontract entered
into will render it void . . .. The general principle has been stated by the Maryland court:

[D]eviations from a contract . . . must be based upon honest, reasonable and intelligent
judgment and must not vary so substantially from the original plan as to constitute a new
undertaking, where fairness could be secured only by competitive bidding.**

Asageneral rule, achange order should not be used to remedy defectivework. Competitive bidding should
be used in such cases.™ However, if the work to remedy the defective work isunder awarranty, it probably
could be treated as a change order.

Each change order, accordingly, must be reviewed separately to determine whether the proposed work isa
substantial change from that contemplated in the bidding process. Does the work constitute a new
undertaking or isit consistent with the scope of the original work? Does the work require experience or
expertise beyond that required in the original contract? Is the change order the result of defective work?
Without better (or any) direction from the Washington courts, each questionable change order should be
submitted to the city attorney for review.

Our second class city awarded a contract for a public work without going out for bids because the
estimated cost was $29,000, under the $30,000 threshold for bids. Now the contract requires a change
order that will push the cost over $30,000. As long as the city estimated the cost of the project in good faith,
the change order will not be affected by the bidding statutes. The city should follow its normal procedures
for a change order.

Conflict of Interest™®

Municipal contracts that may benefit amunicipal officer are severely restricted. RCW 42.23.030 provides,
in part:

No municipal officer shall be beneficially interested, directly or indirectly, in any contract which
may be made by, through or under the supervision of such officer, inwhole or in part, or which may
be made for the benefit of hisoffice, or accept, directly or indirectly, any compensation, gratuity or
reward in connection with such contract from any other person beneficially interested therein.

"*%1A Anfieau, Municipal Corporation Law, §10.34, at p. 10-98, citing Hann v. Board of Fducation of Wicomico County, 200 Md.

49, 87 A.2d 846, 849 (1952).

" McQuillin, Municipal Corporations, §29.40 (3rd ed.).

]35Knowing the Territory: Basic Legal Guidelines for Municipal Officers, Report No. 47 (Municipal Research and Services Center),
November 2005, contains a detailed analysis of the conflict of interest statutes regarding public contracts at pp. 11-16.
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“Municipal officer” isdefined in RCW 42.23.020(2) as:

[A]ll elected and appointed officers of a municipality, together with all deputies and assistants of
such an officer, and all persons exercising or undertaking to exercise any of the powersor functions
of amunicipal officer.

There are some exceptions. City officials may have contracts with the city aslong as the dollar amount is
not morethan $1,500 amonth. Further, officialsand employeesof second classcities, towns, and noncharter
code cities with a population of less than ten thousand may exceed the $1,500 amonth figure aslong as the
total value of contracts during the year is not more than $18,000.*% Importantly, for larger cities, those with
a population of 10,000 or more, their officials may not have any contract interest with the city. Some
conditional exemptions are al'so made for “remote” interests, for example, for the ordinary employment of
amunicipal officer by a contractor for fixed salary or wages.

Any contract madein violation of RCW 42.23.030 isvoid, and any officer who violatesRCW 42.23.030 is
subject to acivil penalty of $500 and his or her office may be subject to forfeiture.**

Results of Violation of Bid Statufes

A violation of statutory bidding requirements may have a number of consequences. First, a contract made
inviolation of such requirements, or those of acity charter or ordinance, isillegal and void.**® Nevertheless,
acity may haveto pay for the reasonable value of apartially performed contract that isvoided for violation
of bid law, where there is no bad faith or fraud.**®

Second, a violation of bid law has consequences for the municipal officer under whom or under whose
supervision the contract was made. RCW 39.30.020 provides that the officer is liable for a penalty of not
less than $500 if the violation of bid law was “wilful and intentional,” and that, further, the officer may be
held liable for the consequential damages to the city resulting from the violation. The definition of
“municipal officer,” for purposesof the penaltiesin RCW 39.30.020, isthat contained in RCW 42.23.020(2),
above, for conflicts of interest.

If the officer, in acriminal action against him or her, isfound to have intentionally violated bid law, he or
sheimmediately forfeits his or her office. RCW 39.30.020.

136RCW 42.23.03016).

Rew 42.23.050.

mP/af)‘E/ecfr/cSupp/y v. Seaftle, 16 Wn. App. 265 (1976). Please note, if the low bid is to be challenged, the challenge must
be brought before the contract is signed. BBG Group v. Monroe, 96 Wn. App. 517 (1999). After the contract is signed, the
challenging party no longer has standing to challenge the bid award.

¥ Fdwards v. City of Renton, 67 Wn.2d 598 (1965).

The Bidding Book 49



Appendix A

Cost of Project or Purchase at Which Competitive Bids Are Required by
Statute



COST OF PROJECT OR PURCHASE AT WHICH COMPETITIVE BIDSARE REQUIRED BY STATUTE

First Class Cities Code Cities
Over 150,000 Population of Second Class Population of Population Less
Population 150,000 or Less Citiesand Towns 20,000 or More? than 20,000
Public Work Projects
Single craft or trade Over $35,000° Over $30,000° Over $30,000 Over $30,000 Over $30,000
Multiple craft or trade Over $70,000° Over $50,000° Over $45,000 Over $50,000 Over $45,000
Small Works Roster
All projects Over $200,000 Over $200,000 Over $200,000 Over $200,000 Over $200,000
Purchases’
Supplies, material,
equipment Bids not required® | Bids not required Over $7,500 Bids not required” Over $7,500
If informal telephone
quotation systemis
adopted for purchases
of supplies, materials,
etc. Bids not required® | Bids not required" Over $15,000 Bids not required” Over $15,000
Services® Bids not required” | Bidsnot required® | Bidsnot required® | Bidsnot required® | Bidsnot required”

3Code cities with population in excess of 150,000 follow bid requirements applicable to first class city with population in excess of 150,000.

PAdditional limits are placed on first class cities: projects costing 10 percent or less of a city's public works construction budget may be performed by city forces (other
limits still apply); once public works have been performed by city forces up to maximum level, all subsequent projects require competitive bids. See pages xxx, in which
the argument is made that these cities, under current law, do not have to bid any public works contracts.

°RCW 39.04.270 provides for a competitive negotiation process, as an aternative to bidding, for computer and tel ecommunications equipment, software, and services;
certain exemptions are provided for by RCW 39.04.280.

dCompetitive bids, if not statutorily required, may still be required by ordinance or charter.

“Contracts for architectural or engineering services must follow the procedures set out in chapter 39.80 RCW.

fIf the public work project is for street signalization or street lighting, it is treated as a single craft or trade project for bidding purposes.
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Model Vendor List and Small Works Roster Resolution








