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A RESOLUTION of the Board of Commissioners of the Alderwood Water &

Wastewater District (the "District "),Snohomish County, Washington, accepting a
franchise agreement with the City of Bothell (the "City ")
WHEREAS, the Alderwood Water & Wastewater District provides sewer and

water service to that portion of the City of Bothell lying within Snohomish County; and
WHEREAS, the large majority of water and sewer lines and associated facilities

owned by the District to serve said area are located in public rights of
- way
owned by the
City of Bothell; and

WHEREAS, recent State Supreme Court rulings have shifted the responsibility
for providing hydrants and associated fire suppression facilities from water districts to
local general purpose governments, but, along with RCW 040,
70.
315. have allowed for

those responsibilities to be returned to such a district pursuant to an agreement with a
general purpose government; and
WHEREAS, the Alderwood Water & Wastewater District and the City of Bothell

have negotiated a franchise agreement which, among other things, shifts the
responsibility for hydrants and fire suppression facilities back to the District, allows for
certain payments to the City, promotes cooperation on planning road and utility

improvements, and maintains the District's position to operate within the City rights ofway for ten years with provisions for extensions beyond that time; and
WHEREAS, the City Council of Bothell has approved Ordinance No. 2187
2016),granting Alderwood Water & Wastewater District a franchise to construct,

maintain and operate a water and sewer system within City rights of
- way;
and
WHEREAS, the Alderwood Water & Wastewater District Board of

Commissioners has determined that said franchise agreement is in the best interests of
all of its customers throughout the District;
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NOW, THEREFORE, BE IT RESOLVED BY the Board of Commissioners of the
Alderwood Water &

Wastewater District, Snohomish County, Washington, as follows:

1. The District accepts the franchise agreement as contained in the City of
Bothell's Ordinance No. 2187 (2016),which is attached hereto.
2. The District's General Manager is hereby authorized and directed to
execute and transmit to the City of Bothell the District's acceptance of the
franchise agreement.
PASSED AND ADOPTED BY THE BOARD OF COMMISSIONERS OF THE
ALDERWOOD WATER &

WASTEWATER DISTRICT, Snohomish County, Washington,

at a regular meeting thereof held this 7th day of March 2016.

Donna J. Cross, Commissioner
c

4. -

Paul D. McIntyre, Corimissionar
A

EST:

Secretary
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WHEREAS, the District is willing to continue providing fire suppression water
services and facilities within the portion of the City lying within Snohomish County in
consideration of the terms and conditions set forth in this Franchise;
NOW THEREFORE, City Council of the City of Bothell do ordain as follows:
Section 1. Definitions.

Where used in this franchise (the "Franchise")these terms have the following
meanings:
A. "

City"means the City of Bothell,a Washington Municipal Corporation, and
its respective successors and assigns.
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H. "

Party" or " Parties" means the City or the District individually, or
collectively as addressed in this franchise.

Section 2. Franchise Granted.
A.

Pursuant to RCW 040,
35A.47.the City hereby grants to Franchisee, its
successors, legal representatives and assigns, subject to the terms and conditions

hereinafter set forth, a franchise for a period of ten (10)years, beginning on the effective

date of this ordinance. Ordinance No. 1802 (2000)is hereby repealed and in its place,the
following provisions are enacted. After the initial ten year period, the term shall
automatically renew on the ten year anniversary date for a period of three years and
thereafter upon each successive three year anniversary date for a period of three years
unless one party gives the other party written notice of intent to terminate the franchise at

least six (6)months in advance of any of the above mentioned anniversary dates.
B.

This franchise grants Franchisee the right, privilege, and authority to
construct, operate, maintain, replace, acquire, sell, lease and use all necessary Facilities to
operate a water and wastewater utility system, in, under, on, across, over, through, along
or below the Franchise Area; provided that while exercising its right, privilege, authority
and franchise, the Franchisee shall obtain all necessary permits, and at all times during the
term of this franchise, Franchisee shall fully comply with all applicable federal, state, and
local laws and regulations. Franchisee may locate its Facilities anywhere within the
Franchise Area consistent with the City's Design and Construction Standards and subject
to the City's applicable permit requirements.
C.

The authority granted herein is a limited authorization to occupy and use
the Franchise Area. Nothing contained herein shall be construed to grant or convey any
right, title,or interest in any portion of the Franchise Area to Franchisee other than for the

purpose of providing water and wastewater utility services. If Franchisee elects to expand
the services provided within the City beyond water and wastewater services, it shall

provide written notification of the addition of such services at least thirty (30)days in
advance of the date such provision of services are offered for sale or otherwise provided.
D.

This franchise is not and shall not be deemed to be an exclusive franchise,

and is granted upon the express condition that it shall not in any manner prevent the City
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from granting other or further franchises in, along, over,through, under, below, or across
any said way.
rights-of-Such franchise shall in no way prevent or prohibit the City from
using any of said roads, streets, or other public properties or affect its jurisdiction over
them or any part of them, and the City shall retain power to make all necessary changes,
relocations, repairs, maintenance, establishment, improvement, dedication of same as the
City may deem fit,including the dedication, establishment, maintenance, and improvement
of all new way,
rights-ofthoroughfares and other public properties of every type and

description.

Section 3. Noninterference of Facilities.

1

and to promptly repair any damage caused by such work at its sole expense.

Section 4. Relocation of Facilities.

C.

If the City determines that the project necessitates the relocation of
Franchisee's then existing Facilities, the City shall:
1)

At least ninety (90) days prior to the issuance of the Notice to

Proceed by the City to the City's contractor, provide Franchisee with written notice

requiring such relocation; provided, however, that in the event of an emergency posing a
threat to public safety or welfare, or in the event of an emergency beyond the control of the
City,the City shall give Franchisee written notice as soon as practicable.
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2)

Provide Franchisee with copies of pertinent portions of the plans and

specifications for such improvement project and a proposed location for Franchisee's
Facilities so that Franchisee may relocate its Facilities in other City way
rights-ofin order
to accommodate such improvement project.

D.
Franchisee may, after receipt of written notice requesting a relocation of its
Facilities, submit to the City written alternatives to such relocation. Such alternatives must
be submitted at least sixty (60)days prior to the issuance of the Notice to Proceed by the
City to the City's contractor. The City shall evaluate such alternatives and advise
Franchisee in writing if one or more of the alternatives are suitable to accommodate the
work which would otherwise necessitate relocation of the Facilities. If so requested by the
City, Franchisee shall submit at its sole cost and expense additional information to assist
the City in making such evaluation. The City shall give each alternative proposed by
Franchisee full and fair consideration. In the event the City ultimately determines that

there is no other reasonable or feasible alternative, Franchisee shall relocate its Facilities
as otherwise provided in this section.
E.

The provisions of this Section shall in no manner preclude or restrict

Franchisee from making any arrangements it may deem appropriate when responding to a
request for relocation of its Facilities by any person or entity other than the City,where the
facilities to be constructed by said person or entity are not or will not become City-owned,
operated or maintained facilities, provided that such arrangements do not unduly delay a
City construction project.

G.

The provisions of this section shall survive the expiration or termination of this
franchise during such time as Franchisee continues to utilize Facilities in the way.
rights-ofAdditionally, these provisions of this section are applicable only so long as the right-ofway is owned and/or controlled by the City.

Section 5. daps and Re

W

B,

Within thirty (30)days of a written request from the City, Franchisee shall
furnish the City with information sufficient to demonstrate: 1)that Franchisee has complied
with all applicable requirements of this franchise; and 2)that all taxes, including but not
limited to utility taxes,due the City in connection with Franchisee's services and Facilities
provided by the Franchisee have been properly paid by Franchisee.
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Section 6. Work in the Franchise Area
A.

During any period of relocation, construction or maintenance, all work

performed by Franchisee or its contractors shall be accomplished in a safe and
workmanlike manner, so to minimize interference with the free passage of traffic and the
free use of adjoining property, whether public or private. Franchisee shall at all times post

and maintain proper barricades, flags,flaggers,lights,flares and other measures as required
for the safety of all members of the general public and comply with all applicable safety
regulations during such period of construction as required by the ordinances of the City or
the laws of the State of Washington, including RCW 180
39.
04.for the construction of
trench safety systems. Franchisee shall, at its own expense,maintain its Facilities in a safe
condition, in good repair and in a manner suitable to the City. Additionally, Franchisee
shall keep its Facilities free of debris and anything of a dangerous, noxious or offensive
nature or which would create a hazard or undue vibration, heat, noise or any interference
with City services. The provisions of this section shall survive the expiration of this
franchise during such time as Franchisee continues to utilize Facilities in the Franchise
Area.

C.

District and the City shall exercise best efforts to coordinate construction
work either may undertake within the Franchise Area so as to promote the orderly and
expeditious performance and completion of such work as a whole. Such efforts shall
include, at a minimum, reasonable and diligent efforts to keep the other Party and other
utilities within the Franchise Areas informed of its intent to undertake such construction

work. District and the City shall further exercise best efforts to minimize any delay or
hindrance to any construction work undertaken by themselves or other utilities within the
Franchise Area. If at any time, or from time to time,either District or the City shall cause
excavations to be made within the Franchise Area,the Party causing such excavation to be

made shall afford the other, upon receipt of a written request to do so, an opportunity to
use such excavation, provided that:
1) No statutes, laws, regulations or ordinances prohibit or restrict the
proximity of other utilities or facilities to District's Facilities installed or to be installed
within the area to be excavated;

2) Such joint use shall not pose a hazard to public health, safety or
welfare,or unreasonably delay the work of the Party causing the excavation to be made,

3) Such joint use shall be arranged and accomplished on terms and
conditions satisfactory to both Parties. The Parties shall each cooperate with other utilities
in the Franchise Area to minimize hindrance or delay in construction.

The City reserves the right to not allow open trenching for Eve (5)years following
a street overlay or improvement project.District shall be given written notice at least ninety
90) days prior to the commencement of the project. Required trenching due to an
emergency will not be subject to five (5)year street trenching moratoriums.
D.

Except for emergency situations, Franchisee shall give at least (7)days prior

notice of intended construction to residents in the affected area. Such notice shall contain

the dates, contact number, nature and location of the work to be performed; a door hanger
is permissible. At least twenty four
2
( 4)hours prior to entering private property or streets
or public easements adjacent to or on such private property, Franchisee shall physically
post a notice on the property indicating the nature and location of the work to be performed;
a door hanger is permissible. Franchisee shall make a good faith effort to comply with the
property ownerresident'
/
s preferences, if any, on location or placement of underground
installations, consistent with sound engineering practices. Following performance of the
work, Franchisee shall restore the private property as nearly as possible to its condition
prior to construction, except for any change in condition not caused by Franchisee. Any

disturbance of landscaping, fencing or other improvements on private property caused by
Franchisee's work shall, at the sole expense of Franchisee, be promptly repaired and
restored to the condition prior to construction.
E.

Franchisee, in accordance with applicable federal, State and local safety
requirements, shall, at all times, employ ordinary care and shall install and maintain and
use commonly accepted methods and devices for preventing failures and accidents which
are likely to cause damage, injury or nuisance to the public. All structures, mains, pipes,
equipment and connections in, over, under and upon the streets, sidewalks, alleys and
public ways or places of a permit area, wherever situated or located, shall at all times be
kept and maintained in a safe, suitable condition and in good order and repair. The City
reserves the general right to see that the Facilities are constructed and maintained in a safe

condition. If a violation of applicable regulation is found to exist by the City,the City will,
after discussions with Franchisee, establish a reasonable time for Franchisee to make

necessary repairs. If the repairs are not made within the established time frame, the City
may make the repairs itself or have them made and collect all reasonable costs thereof from
a Franchisee.

schedule
schedules

1 coordinate construction

All construction locations,

and

I be coordinated, as ordered •b the City to minimize public inconvenience,

disruption or damages.
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Franchisee acknowledges that it,and not the City, shall be responsible for
its Facilities' compliance with all governmental agency requirements. Franchisee shall
indemnify and hold the City harmless from any fines or other liabilities caused by
Franchisee's failure to comply with such requirements. Should Franchisee or the City be
cited because the Facilities is not in compliance and should Franchisee fail to cure the
conditions of noncompliance within the timeframe allowed by the citing agency, the City
may either terminate this franchise under the terms of Section 12 of this franchise or
proceed to cure the conditions of noncompliance at Franchisee's expense.
G.

H.

Prior to doing any work in the Franchise Area,the Franchisee shall follow
established procedures, including contacting the Utility Notification Center in Washington
and comply with all applicable State statutes regarding the One Call Locator Service
pursuant to chapter 19.122 RCW.
I.

Franchisee shall, after approved abandonment, or installation, construction,
relocation, maintenance or repair of its Facilities within the Franchise Area, promptly
remove any obstructions thereat and restore the surface of the rights of
- way
- to at least the
same condition the rights of
- way
- were in immediately prior to any such installation,
construction, relocation, maintenance or repair, provided Franchisee shall not be
responsible for any changes to the rights of
- way
- not caused by Franchisee's work. The
Public Works Director or his/her designee shall have final approval ofthe condition of such
rights of
- way
after restoration. All concrete encased monuments which have been
disturbed or displaced by such work shall be restored pursuant to federal, state and local
standards and specifications. Franchisee agrees to promptly complete all restoration work
and to promptly repair any damage caused by such work to the Franchise Area or other
affected area at its sole costs and expense and according to the time and terms specified in
the construction permit issued by the City. All work by Franchisee shall be performed in
accordance with applicable City standards and warranted for a period of two (2)years. In
the event Franchisee does not repair a rightof
- way
- or an improvement therein or thereto
within the time agreed to with the Public Works Director,or his/her designee,the City may

repair the damage and shall be reimbursed its actual cost within sixty (60) days of
submitting an invoice to Franchisee. The provisions of this section shall survive the

expiration of this franchise to the extent Franchisee has failed to comply with the repair,
removal, restoral or reimbursement requirements that arose prior to the termination,
expiration or revocation of this franchise.

J. Reporting System for Minor Right of
- Way
Permits on Local Streets.

The Franchisee and the City will develop a mutually agreeable reporting system for minor
right of
- way
- permits on residential (local access) streets. The report will include the
information requested in the minor permit application developed by the City. The report
will be generated using the Franchisee's computerized maintenance management system
bi-monthly or otherwise as the Parties agree. Work by the Franchisee under this reporting
system will be reported to the City Public Works Director or designee by phone or
electronic means within one business day of commencement of work. Minor permits may
only be processed under this section once the City and the Franchisee have approved a

mutually agreeable reporting system. The City and Franchisee will review the reporting

system annually and make changes to the system if necessary as mutually agreed.
Section 7. Emergencies.

C.

The City shall not be liable for any damage to or loss of Facilities within
the Franchise Area as a result of or in connection with any public works, public
improvements, construction, grading, excavation, filling,or work of any kind taken under
this Section in the Franchise Area by or on behalf of the City, unless directly and
proximately caused by the gross negligence, or willful,intentional, or malicious acts of the

City,its employees, contractors or agents. The City shall further not be liable to Franchisee

for any direct, indirect, or any other such damages suffered by any person or entity of any
type as a direct or indirect result of the City's actions unless caused by the gross negligence,
or willful,intentional, or malicious acts of the City, its employees, contractors or agents.
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Section 8. Administrative Fee and Recovery of Costs
A.

Franchisee shall pay an initial administrative fee in the amount of Five
Thousand Dollars ($
5,
00)
000.for the City's administrative, legal, and other costs incurred
in drafting and processing this franchise and all work related thereto within thirty days of
the effective date of this franchise. No construction permits shall be issued for the
installation of Facilities authorized hereby until such time as the City has received said
payment. Franchisee shall also pay an annual administrative fee of One Thousand Dollars

00).
1,
000. Said fee shall be paid by the Franchisee to the City by January 31 of each
calendar year, provided the franchise fee shall be prorated in the first calendar year based
on the effective date of the Franchise. Franchisee shall further be subject to all permit fees
associated with activities undertaken through the authority granted in this franchise or
under the laws of the City.
B.

Franchisee shall reimburse the City within sixty (60)days of submittal by
the City of an itemized billing for incurred costs, itemized by project, for Franchisee's
proportionate share of all actual, identified expenses incurred by the City in planning,

constructing, installing, repairing, altering, or maintaining any City facility as the result of
the presence of Franchisee's Facilities in the rights of
- way.
Such costs and expenses shall
include but not be limited to Franchisee's proportionate cost of City personnel assigned to
oversee or engage in any work in the rights of
- way
as the result of the presence of
Franchisee's Facilities in the rights of
- way.
Such costs and expenses shall also include

Franchisee's proportionate share of any time spent reviewing construction plans in order
to either accomplish the relocation of Franchisee's Facilities or the routing or rerouting of
any utilities so as not to interfere with Franchisee's Facilities.
C.

The time of City employees shall be charged at their respective rate of
salary, including overtime if applicable, plus benefits and reasonable overhead. Any other
costs will be billed proportionately on an actual cost basis. All billings will be itemized so
as to specifically identify the costs and expenses for each project for which the City claims
reimbursement. A charge for the actual costs incurred in preparing the billing may also be
included in said billing. The billing may be on an annual basis, but the City shall provide
the Grantee with the City's itemization of costs at the conclusion of each project for
information purposes.
Section 9. Planning Coordination
A.

The Parties agree to participate in the development of, and updates to, the
other Party's planning documents by:
l) District staff participating in development of the
Comprehensive Plan Utilities Element, and in updating it at reasonable intervals.

City's

2) City staff providing information relevant to the District's operations
to assist the District develop or update the District's Comprehensive Water or Wastewater
Comprehensive Plan(s),
provided that such information is in the City's possession, or can

be reasonably developed from the information in the City's possession.
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Section 10. City's Preservation of Rights.

To the best of the City's knowledge and belief, after reasonable diligent inquiry,
there are no existing facts or circumstances that with or without the giving of notice or the
passage of time, or both, would constitute a default by Franchisee under the original
franchise, Ordinance 1802 (2000).Notwithstanding the previous sentence, the City does
not waive or release any claim or issue ofnoncompliance it may have, known or unknown,
now or in the future related to the original franchise, Ordinance 1802 (2000).
Section 11. Indemnification.

M,

F.

The provisions of this section shall survive the expiration, revocation, or

termination of this franchise.
Section 12. Revocation and NonWaiver.
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revocation and termination, such revocation may be held in abeyance pending judicial
review by a court of competent jurisdiction, provided Franchisee is otherwise in
compliance with the franchise.
B.

The failure of either party to insist upon strict performance of any of the
covenants and agreements of this franchise or to exercise any option herein conferred in
any one or more instances, shall not be construed to be a waiver or relinquishment of any
such covenants, agreements or option or any other covenants, agreements or option.
Section 13. Nonassumption.

In consideration of the District's acceptance of the burden to pay for hydrant costs
as further provided in Section 15 herein, District's payment of such Franchise Payment to
the City as provided in Section 14 herein, and the District's acceptance of the other terms
and conditions of this Franchise, the City agrees not to exercise and to forbear its statutory
authority pursuant to chapter 35.13A RCW or other statutes to attempt to assume
jurisdiction over the District or any District responsibilities, property, facilities,equipment
or utility customers located within or without the City's corporate limits during the term of
this Franchise. The City's agreement and forbearance includes not facilitating or
cooperating with any other city or town to attempt pursuant to RCW 3 5.13 A.
060 or as such
statute may be amended or superseded to assume jurisdiction over the District or any
District responsibilities, property, facilities, equipment or utility customers located within
or without the City's corporate limits during the term of this Franchise; provided, this
provision shall not be construed to prohibit or prevent the City from responding to requests
for public records related to such attempts by other cities or towns or from performing other
duties or obligations required by law.
Section 14. Franchise Payme
A.

In consideration of the rights granted District under this Franchise for
Facilities in the Franchise Area and the City's agreement to not assume jurisdiction over
the District or any District responsibilities during the term of this Franchise as set forth in

Section 13,the District shall pay to the City a franchise payment consisting of a certain
percentage of the District's wastewater collection and disposal Revenue received from
customers within the City of Bothell ("
Bothell Wastewater Revenue"),
and shall pay to
the City a certain percentage of the District's water distribution Revenue received from
customers within the City of Bothell ("
Bothell Water Revenue").
For purposes of this
Section:

1)

The percentage of the Bothell Wastewater Revenue paid to the
City shall equal the tax rate listed in Section 02
5.
08.of the Bothell Municipal Code for a
Sewage Collection and Disposal Business."

M",

2)

The percentage of the Bothell Water Revenue paid to the City shall

equal the tax rate listed in Section 02
5.
08.of the Bothell Municipal Code for a "Water
Distribution Business."

3) The City shall credit the District with 5.
15%
of the Bothell Water
Revenue against the amount of the Franchise Payment that the District would be required
to pay the City for the same period,

Franchise Payments shall be paid to the City in quarterly
installments. Franchise Payments for each calendar quarter or portion thereof shall be
due thirty (30)days following the end of the calendar quarter (quarters ending at the end
of March, June, September and December).
4)

B.

The City shall have the right to change the Franchise Payment rate;provided
that the rate shall not exceed the utility business tax rate levied on the District under BMC
5.
020;
08.and provided further that the Franchise Payment shall be credited, as provided in
BMC 025,
5.
08,against the utility business tax imposed on the District.

Franchise Payments shall be paid to the City in quarterly installments.
Franchise Payments for each calendar quarter or portion thereof shall be due thirty (30)
C.

days following the end of the calendar quarter (quarters ending at the end of March, June,
September and December).
Section 15. Fire Hydrant Costs.
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of a Party's request to amend the Franchise, this Franchise shall terminate without further
action by the Parties.
C.
The City shall be responsible to provide fire protection and fire suppression
services to the public within the Franchise Area. The District shall not have any duty,

obligation or responsibility to provide fire protection and fire suppression services to the
public within the Franchise Area. Nothing in this section prevents the City from

transferring fire protection and fire suppression services to a fire protection district,
regional fire authority or other governmental provider of such services.
Section 16. Compliance with Codes, Regulations and Laws.

D.
Each party agrees to comply with all present and future federal, state and
local laws, ordinances, rules and regulations. This franchise is subject to ordinances of
general applicability enacted pursuant to the City's police powers. The City reserves the
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Section 17.

Insurance.

3) Workers' Compensation coverage as required by the Industrial
Insurance laws of the State of Washington.

4) Umbrella liability policy with limits not less than $000
10,
000,per
occurrence and in the aggregate.
B.

Any deductibles or self-insured retentions must be declared to and approved
by the City. Such approval shall not be unreasonably withheld or delayed. The City
acknowledges that Franchisee's current deductibles are subject to change based on business
needs and the commercial insurance market.

Payment of deductible or selfinsured

K,21

retention shall be the sole responsibility of Franchisee. Additionally, Franchisee shall pay
all premiums for the insurance on a timely basis. Franchisee may utilize primary and
umbrella liability insurance policies to satisfy the insurance policy limits required in this
section. Franchisee's umbrella liability insurance policy provides "follow form"coverage
over its primary liability insurance policies.
The insurance policies obtained by Franchisee shall name the City, its
officers, officials, employees, agents, and volunteers ( "Additional insureds "), as an
additional insured with regard to activities performed by or on behalf of Franchisee. The
coverage shall contain no special limitations on the scope of protection afforded to the
Additional Insureds. In addition, the insurance policy shall contain a clause stating that
C.

coverage shall apply separately to each insured against whom a claim is made or suit is
brought, except with respect to the limits ofthe insurer's liability. Franchisee shall provide
to the City prior to or upon acceptance either (1)a true copy of the additional insured
endorsement for each insurance policy required in this section and providing that such
insurance shall apply as primary insurance on behalf of the Additional Insureds or (2)a
true copy of the blanket additional insured clause from the policies. Receipt by the City of
any certificate showing less coverage than required is not a waiver of Franchisee's
obligations to fulfill the requirements. Franchisee's insurance shall be primary insurance
as respects the Additional Insureds, and the endorsement should specifically state that the
insurance is the primary insurance. Any insurance maintained by the Additional Insureds
shall be excess of Franchisee's insurance and shall not contribute with it.
D.

Franchisee is hereby obligated to notify the City of any cancellation or

intent not to renew any insurance policy ninety (90)days prior to any such cancellation.
Within thirty (30)days prior to said cancellation or intent not to renew,the Franchisee shall
obtain and furnish to the City replacement insurance policies meeting the requirements of
this section. Failure to provide the insurance cancellation notice and to furnish to the City
replacement insurance policies meeting the requirements of this section shall be considered
a material breach of the Franchise and subject to the City's election of remedies described
in franchise. Notwithstanding the cure period described in this franchise, the City may
pursue its remedies immediately upon a failure to furnish replacement insurance.
E.

Franchisee's maintenance of insurance as required by this section shall not

be construed to limit the liability of Franchisee to the coverage provided by such insurance,
or otherwise limit the City's recourse to any remedy available at law or equity.
Section 18.

Vacation of Franchise Area

If the City determines to vacate any right of
- way
- which is part of the Franchise
Area where District Facilities are located or maintained,any ordinance vacating such right ofway shall provide and condition such vacation on District obtaining at no cost to District
a permanent easement at least fifteen (15)feet wide in such vacated right of
- way
- for the
construction, operation,maintenance,repair and replacement of its facilities located and to
be located in such vacated right of
- way.
The City shall not be liable for any damages or
loss to District by reason of such vacation.

M

The Facilities, in whole or in part, may not be abandoned by Franchisee without
written approval by the City. Any plan for abandonment or removal of Franchisee's

Facilities must be first approved by the Public Works Director or his/her designee, and all
necessary permits must be obtained prior to such work. Provided, however, that the City

may permit Franchisee's improvements to be abandoned and placed in such a manner as
the City may prescribe. Upon permanent abandonment, and Franchisee's agreement to
transfer ownership of the Facilities to the City, Franchisee shall submit to the City a
proposal and instruments for transferring ownership to the City. Any such Facilities which
are not permitted to be abandoned in place and which are not removed within thirty (30)
days of receipt of said notice shall automatically become the property of the City.
Provided, however, that nothing contained within this section shall prevent the City from
compelling Franchisee to remove any such Facilities through judicial action when the City
has not permitted the Franchisee to abandon said Facilities in place. The provisions of this
section shall survive the expiration,revocation or termination of this franchise.
Section 20.

Assigment

All of the provisions, conditions, and requirements herein contained shall be
binding upon District, and no right, privilege, license or authorization granted to District
hereunder may be assigned or otherwise transferred without the prior written authorization
and approval of the City, which the City may not unreasonably withhold, condition or
delay, provided that a merger or consolidation of District with or into another Title 57

water sewer
district shall not be considered an assignment for the purposes ofthis provision
and shall not be subject to the City's approval.
Section 21.

Remedies to Enforce Compliance

A.

In addition to any other remedy provided herein, the City reserves the right
to pursue any remedy available at law or in equity to compel or require Franchisee and/or

its successors and assigns to comply with the terms hereof and the pursuit of any right or
remedy by the City shall not prevent the City from thereafter declaring a forfeiture
revocation for breach of the conditions herein. In addition to any other remedy provided
herein, Franchisee reserves the right to pursue any remedy available at law or in equity to
compel or require the City,its officers,employees,volunteers, contractors and other agents

and representatives, to comply with the terms hereof. Provided, further, that by entering
into this franchise, it is not the intention ofthe City or Franchisee to waive any other rights,
remedies, or obligations as otherwise provided by law equity, or otherwise, and nothing
contained here shall be deemed or construed to effect any such waiver. The parties
acknowledge that, in the event of a violation of this franchise, the other party shall be

entitled to preliminary and permanent injunctive relief without having to prove actual
damages or immediate or irreparable harm or to post a bond.
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B.
If either party violates, or fail to comply with any of the provisions of this
franchise, or should it fail to heed or comply with any notice given to such party under the
provisions of this franchise (the "Defaulting Party "), the other Party (the "Non-defaulting

Party")shall provide the Defaulting Party with written notice specifying with reasonable
particularity the nature of any such breach and the Defaulting Party shall undertake all
commercially reasonable efforts to cure such breach within thirty (30)days of receipt of
notification. If the Non -defaulting Party reasonably determines the breach cannot be cured
within (30)thirty days, the Non -defaulting Party may specify a longer cure period, and
condition the extension of time on the Defaulting Party's submittal of a plan to cure the
breach within the specified period, commencement of work within the original thirty (30)
day cure period, and diligent prosecution of the work to completion. If the breach is not
cured within the specified time, or the Defaulting Party does not comply with the specified
conditions, the Non-defaulting Party may pursue any available remedy at law or in equity
as provided in this section, or in the event the Franchisee has failed to timely cure the
breach, the City, at its discretion, may elect to (1)revoke this Franchise pursuant to this

section, or (2)claim damages of Two Hundred Fifty Dollars ($
250.00)per day against
Franchisee (and collect from the performance bond if necessary).
Section 22.

Notice

Unless applicable law requires a different method of giving notice, any and all
notices, demands or other communications required or desired to be given hereunder by
any Party (collectively, notices
"
") shall be in writing and shall be validly given or made to
another Party if delivered either personally or by Federal Express or other overnight

delivery service of recognized standing, or if deposited in the United States Mail,certified,
registered, or express mail with postage prepaid, or if sent by facsimile transmission with

electronic confirmation. If such notice is personally delivered, it shall be conclusively
deemed given at the time of such delivery. If such notice is delivered by Federal Express
or other overnight delivery service of recognized standing, it shall be deemed given one
1)business day after the deposit thereof with such delivery service. If such notice is
mailed as provided herein, such shall be deemed given three (3)business days after the
deposit thereof in the United States Mail. If such notice is sent by facsimile transmission,
it shall be deemed given at the time of the sender's receipt of electronic confirmation. Each
such notice shall be deemed given only if properly addressed to the Party to whom such
notice is to be given as follows:
To City:

City Clerk
City of Bothell
18415 101"Ave NE

Bothell, Washington 98011
Phonc: 425)
(
806 6100
Fax: 425)
(
806 6127
-
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Section 24.

Aceptance.

Section 25.

Severabift.

Section 26.

Attorneys' Fees.

If a suit or other action is instituted in connection with any controversy arising out
this franchise, the prevailing party shall be entitled to recover all •

its costs and

expenses, including such sum as the court may judge as reasonable for attorneys' fees,
costs, expenses, and reasonable attorneys' fees upon appeal • any judgment or ruling.
Section 27.

Alternate Dispute Resolution.

PAII

If the Parties are unable to resolve disputes arising from the terms of this Franchise,
prior to resorting to a court of competent jurisdiction, the Parties shall submit the dispute
to mediation or other nonbinding alternate dispute resolution process agreed to by the
Parties. Unless otherwise agreed upon between the Parties or determined herein, the cost
of that process shall be shared equally by the Parties.
Section 28.

Governing • awNenue.

This Franchise shall be governed by the laws of the State of Washington. Any suit
to enforce or relating to this Agreement shall only be filed in Snohomish County Superior
Court, Snohomish County, Washington.
Section 29.

Hazardous Substances.

Franchisee shall not introduce or use any hazardous substances (chemical or waste),
in violation of any applicable law or regulation,nor shall Franchisee allow any ofits agents,
contractors or any person under its control to do the same. Franchisee will be solely
responsible for and will defend, indemnify and hold the City, its officers, officials,
employees, agents and volunteers harmless from and against any and all claims, costs and
liabilities including reasonable attorneys' fees and costs, arising out of or in connection
with the cleanup or restoration of the property to the extent caused by Franchisee's use,
storage, or disposal of hazardous substances, whether or not intentional, and the use,

storage or disposal of such substances by Franchisee's agents,contractors or other persons
acting under Franchisee's control,whether or not intentional.
Section 30.

Entire Agreement.

This Franchise constitutes the entire understanding and agreement between the
parties as to the subject matter herein and no other agreements or understandings, written
or otherwise, shall be binding upon the parties upon execution and acceptance hereof.
Section 31.

Directions to City Clerk.
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Franchise granted to the District by this ordinance.

This ordinance, being an exercise of a power specifically delegated to the City
legislative body, is not subject to referendum, and shall take effect five (5)days after
passage and publication of an approved summary thereof consisting of the title.

no

PASSED by the City Council and APPROVED by the Mayor this 16th day of
February, 2016.
APPROVED:

MAYOR ANDREW J.RHEAUMh
ATTEST AUTHENTICATED:
/

CI

Y LAURA HATHAWAY

APPROVED AS TO FORM:
OFF

THE CITY ATTORNEY:
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&
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JOSEJM N.BECK
FILED WITH THE CITY CLERK: February 11, 2016
PASSED BY THE CITY COUNCIL: February 16, 2016
PUBLISHED: February 22, 2016
EFFECTIVE DATE: February 27,2016
ORDINANCE NO. 2187 (2016)
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of the City of Bothell, Washington

On the 16th day of February, 2016,the City Council of the City of Bothell, passed
Ordinanco mlo. 210 1' pe-016). A suinmary of the content of said Ordinaltee
, C on si sti ng of the
title,provides as follows:
f"
k

X -
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The full text of this Ordinance will be mailed upon request.
DATED this 16 day of February, 2016.

d CLERK, LAUkk HATHAWAY

26-

